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HONOURABLE MR. JUSTICE DAVID HENRY WRIGHT 

Mr. Justice Wright graduated from the University of Saskatchewan (B.A. and LL.B.) in 
1955. He articled with the law firm of Milliken & Milliken of Regina and was called to 
the Saskatchewan Bar in 1956. Mr. Justice Wright joined the firm of MacDermid & Co. 
in 1956, progressing to senior partner in 1960. 

Justice Wright is a Past Provincial President of the Canadian Bar Association and Past 
Vice-chairman of the Law Foundation of Saskatchewan and regular lecturer at the Bar 
Admission Course. Mr. Justice Wright was appointed a Justice of the Court of Queen's 
Bench of Saskatchewan since 1981. In 1992, Justice Wright took education leave and 
taught as a regular faculty member at the College of Law, University of Saskatchewan 
(Civil Procedure, Ethics). 
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Saskatchewan and has appeared as assistant counsel in the Supreme Court of Canada. 

In 2002-2003, Mr. Stack lectured at the College of Law, University of Saskatchewan as 
Assistant Professor of Law. He has prepared a number of articles for publication by the 
Saskatchewan Legal Education Society Seminars, the Canadian Bar Association, and the 
Saskatchewan Law Review. He is currently a member of the Canadian Bar Association. 
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Secretary/Receptionist 
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COMMISSION OF INQUIRY INTO THE DEATH OF NEIL STONECHILD 

• The body of Neil Stonechild was found in the north industrial area of Saskatoon in 
November 1990. The original investigation determined the cause of death was 
probable hypothermia. 

• In February 2000, the bodies of Rodney Naistus and Lawrence Wegner were found in an 
industrial area of Saskatoon, near the Queen Elizabeth Power Station. The first investigation 
of these deaths determined that both had died of probable hypothermia. 

• Also in February 2000, Darrell Night came forward and alleged that two Saskatoon 
Police Service officers picked him up, drove him outside the city and dropped him off in 
sub-zero weather to walk back to Saskatoon. 

• The Minister of Justice, at the request of the Saskatoon Chief of Police, requested that 
the RCMP undertake an investigation into the circumstances leading to the deaths of 
Mr. Naistus and Mr. Wegner. The investigation was to include a full review of related 
allegations that members of the Saskatoon Police Service had engaged in the practice of 
transporting and abandoning individuals at the outskirts of the city. 

• As a result, the RCMP investigation also included the circumstances leading to the 
deaths of Lloyd Dustyhorn in January 2000, Darcy Dean Ironchild in February 2000, and 
Neil Stonechild in November1990. 

• The investigation of the incident reported by Mr. Night resulted in the conviction of two 
Saskatoon Police Service officers for unlawful confinement. 

• The investigations of the deaths of Mr. Dustyhorn, Mr. Ironchild and Mr. Naistus were 
concluded and it was determined that, based on the evidence, charges were not 
warranted. The Minister of Justice then ordered Coroner's Inquests into the three 
deaths. These inquests have been completed. 

• The investigation of the death of Mr. Stonechild was concluded and it was determined 
that there is not sufficient evidence to lay charges. However, there was evidence that 
Mr. Stonechild had contact with members of the Saskatoon Police Service on the day he 
was last seen alive. 

• On February 20, 2003, the Minister of Justice for Saskatchewan announced the 
appointment of the Honourable Mr. Justice D. H. Wright to conduct a Commission of 
Inquiry Into Matters Relating to the Death of Neil Stonechild. 

• The purpose of the Inquiry is not to determine criminal or civil responsibility. Rather, its 
purpose is to conduct a public inquiry into the circumstances that resulted in the death 
of Mr. Stonechild, including the nature and extent of contact between Mr. Stonechild 
and members of the Saskatoon Police Service. The Commission is also to look into the 
way in which the 1990 investigation of Mr. Stonechild's death was conducted. 

• Commissioner Wright has designated Mr. Joel A. Hesje of Saskatoon as Commission 
Counsel. 

• The Commission is to deliver its final report and recommendations to the Saskatchewan I 
Minister of Justice. 
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INTRODUCTORY REMARKS GIVEN AT THE COMMENCEMENT OF THE INQUIRY HEARINGS 

September 8, 2003 

I intend to make some preliminary comments before the inquiry begins formally. 

I want to emphasize as I have before how important it is that the proceedings of the 
inquiry be as fair and balanced as possible, mindful of the interests of the parties. It is also 
essential that the public have as much information about the proceedings as possible, 
commensurate with the proper conduct of the hearings and the interests of the parties 
involved. The role of the media will be very important. In matters of this sort there must be 
transparency and accountability. 

It is helpful, I believe, to refer to the comments made by the Ontario Court of Appeal in 
Re The Children's Aid Society of the County of York. I refer particularly to the following 
quotations. Firstly to those of Mr. Justice Mulock who said: 

...in answering the questions submitted it might be advisable to point out the 
nature of the inquiry in question. It is one to bring to light evidence or information 
touching matters referred to the Commissioner. ...The Commissioner should 
avail himself of all reasonable sources of information, giving a wide scope 
to the inquiry. If, for example, some person were to inform the Commissioner 
where useful documents or other evidence could be obtained, it would seem 
reasonable that he avail himself of such a source of information. ...It is for the 
Commissioner, from all available sources, to bring to light such evidence as may 
have a bearing on the matters referred to him... (emphasis added) 

And the comments of Mr. Justice Riddell: 

...A Royal Commission is not for the purpose of trying a case or a charge against 
any one, any person or any institution-but for the purpose of informing the 
people concerning the facts of the matter to be inquired into. Information should 
be sought in every quarter available. ... 

Everyone able to bring relevant facts before the Commission should be 
encouraged, should be urged, to do so. 

Nor are the strict rules of evidence to be enforced; much that could not 
be admitted on a trial in Court may be of the utmost assistance to the 
Commission... (emphasis added) 

And finally the comments of Mr. Justice Middleton: 

...It is an inquiry not governed by the same rules as are applicable to the 
trial of an accused person. The public, for whose service this Society was formed, 
is entitled to full knowledge of what has been done by it and by those who are 
its agents and officers and manage its affairs. What has been done in the exercise 
of its power and in discharge of its duties is that which the Commissioner is to 
find out; so that any abuse, if abuse exist, may be remedied and misconduct, if 
misconduct exist, may be put an end to and be punished, not by the 
Commissioner, but by appropriate proceedings against any offending individual. 
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This is a matter in which the fullest inquiry should be permitted. All 

documents should be produced, and all witnesses should be heard, and the 
fullest right to cross-examine should be permitted. Only in this way can the truth 
be disclosed. ... (emphasis added) 

Counsel will recognize that these observations are contained in my ruling with respect to 
the polygraph evidence. They are of sufficient importance however to bear repeating. 

I intent to now invite Mr. Hesje to make some preliminary remarks and to outline for us all 
the course he expects the evidence will take and the order of the witnesses for the inquiry. I 
should say before he begins that at the conclusion of his remarks I will invite counsel to 
raise any matter which they think is appropriate at this juncture so you will have an 
opportunity to speak then. 

Mr. Hesje... 


D 
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Opening Statement of Commission Counsel 
September 8th, 2003 

Over the past several months, Commission staff have interviewed close to one hundred 
potential witnesses. We have met with various groups, agencies and individuals that have 
an interest in these proceedings. We have obtained and reviewed numerous documents and 
reports including evidence gathered by an RCMP Task force in relation to the death of Neil 
Stonechild. We have been provided with any and all information we have requested from 
the Saskatoon Police Service. Additional evidence may yet come to light. However, we are 
now ready to start presenting this evidence to this Public Inquiry. 

A list of sixty-two witnesses we intend to call, in the order we anticipate they will appear, has 
been posted on the Inquiry Web site: www.stonechildinquiry.ca . There may be additional 
witnesses called, and there will undoubtedly be some changes in the order of appearance. 
We will endeavor to provide as much advance notice as possible of any changes. Such 
changes will be posted on the web site. 

Over the course of the Inquiry we intend to present all evidence, relevant to the terms of 
reference that has come to light. I would like to outline in general terms the course that I 
anticipate this evidence will take. To the extent possible, the evidence will be presented 
chronologically. We will begin with the events of November 24th, 1990. We will hear 
testimony from persons having contact with Neil Stonechild on that date. We will aslo 
present police records indicating possible contact between Saskatoon Police Service and 
Neil Stonechild in the late hours of November 24th, 1990. We will also hear from various 
witnesses that received information as to the events of November 24th, 1990. 

We will then present evidence as to the circumstances surrounding the discovery of Neil 
Stonechild's frozen body on November 29th, 1990. This will include testimony from the 
attending officers, the coroner, and the pathologist. 

The focus of the evidence will then shift to the Saskatoon Police Service investigation of the 
death. We will hear from the investigating officers and the chain of command within the 
Saskatoon Police Service at that time - many of whom are now retired. We intend to present 
all available evidence as to the conduce of the Saskatoon Police Service investigation including 
the extent of such investigation. We will also call the two Saskatoon Police Service officers who 
were dispatched in response to a complaint involving Neil Stonechild on November 24th, 1990. 

We intend to present evidence as to the how of the death of Neil Stonechild became the 
subject of an RCMP investigation in 2000. Evidence that came to light as a result of that 
investigation will be presented in as much detail as possible. 

In an attempt to cover all matters of potential public concern relating to the circumstances 
surrounding the death of Neil Stonechild we shall call evidence as to the information 
received or uncovered by the Saskatoon Police Service since 1990. This will include evidence 
as to the Saskatoon Police Service's response to such information and to public concerns 
raised with respect to the matter. 

Throughout the hearing there will be evidence as to the policies, procedures, and practices of 
the Saskatoon Police Service that may have impacted on the Stonechild investigation. There 
will also be evidence of changes in such policies, procedures, and practices over the years. 


Opening Remarks 


D 


Mr. Commissioner, you have observed that one of the primary purposes of a Public Inquiry 
is to inform the public considering the facts of the matter to be inquired into. I would like 
to briefly outline some of the steps that the Commission has taken to insure that the 
evidence at the hearings is available to the public. 

The Commission is committed to a process of public hearings. As a general rule, the 
hearings are open to the public and the media. The dates and location of the hearings are 
posted on the inquiry web site. It should be noted that not all of the hearings will be held 
in this room. The hearings will commence at 10:00 a.m. on each day and conclude at 
approximately 4:30 p.m., unless you should otherwise direct. 

The testimony given at the hearing will be transcribed and posted daily on the Inquiry web 
site. One hard copy of the transcript and a copy of all exhibits, subject to any ruling of 
confidentiality, will be maintained at the Commission office at 1020 - 606 Spadina Crescent 
East for public review by anyone not having access to the internet. Furthermore, hard copies 
of the transcripts may be ordered directly from the court reporter for a fee. 

As you have previously stated, the media plays an important role in a Public Inquiry. The 
executive director to the Commission, Candace Congram, will be in attendance at the 
hearings on a regular basis. She will serve as media liaison, and will attempt to 
accommodate any reasonable requests from members of the media. To further 
accommodate the media, our clerk, Irene Beitel, will have extra copies of documents 
entered as exhibits for distribution to members of the media. These copies should be 
available on the day the exhibits are entered into evidence. 

Ms. Congram has available for distribution to the media, copies of your introductory 
remarks and this opening statement. 

Thank you. 
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Undertaking of Party/Witness 

I undertake to the Commission of the Stonechild Inquiry that any and all documents or 
information which are produced to me in connection with the Commission's proceedings 
will not be used by me for any purpose other than those proceedings. I further undertake 
that I will not disclose any such documents or information to anyone except as may be 
authorized by the Commissioner. 

I understand that this undertaking has no force or effect once any such document or 
information has become part of the public proceedings of the Commission, or to the extent 
that the Commissioner may release me from the undertaking with respect to any document 
or information. For greater certainty, a document is only part of the public proceedings 
once the document is made an exhibit at the Inquiry. 

With respect to those documents or information which remain subject to this undertaking 
at the end of the Inquiry, I undertake to either destroy those documents or information, and 
provide a certificate of destruction to the Commission, or to return those documents to the 
Commission for destruction. 


Signature 
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Date 


Date 


Undertaking of Counsel 


F 


Undertaking of Counsel to the Commission of Inquiry 

I undertake to the Commission of Inquiry that any and all documents or information 
which are produced to me in connection with the Commission's proceedings will not be 
used by me for any purpose other than those proceedings. I further undertake that I will 
not disclose any such documents or information to anyone for whom I do not act, and to 
anyone for whom I act only upon the individual in question giving the written undertaking 
of party/witness annexed hereto. In the event I act for a coalition or organization, I will 
disclose such documents and information to anyone who is a member of that coalition 
or organization only upon that individual in question giving the written undertaking of 
party/witness annexed hereto. 

I understand that this undertaking has no force or effect once any such document or 
information has become part of the public proceedings of the Commission, or to the extent 
that the Commissioner may release me from the undertaking with respect to any document 
or information. For greater certainty, a document is only part of the public proceedings 
once the document is made an exhibit at the Inquiry. 

With respect to those documents or information which remain subject to this undertaking 
at the end of the Inquiry, I undertake to either destroy those documents or information, and 
provide a certificate of destruction to the Commission, or to return those documents to the 
Commission for destruction. 


Signature 


Witness 


Date 


Date 
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Stonechild Inquiry Witness List 

The following is a list of witnesses in the order in which the Commission proposes to 
call them at the Hearing. Please note, this list is subject to change. There may be some 
additions to the witness list and certain witnesses may have to be taken out of the 
proposed order. 


Stella BIGNELL 

Donald MONTAGUE 

Debbie MASON 

Chuck MOORE 

Gerry MASON 

Richard HARMS 

Marcel STONECHILD 

Gregory ROBERT 

Pat PICKARD 

Keith JARVIS 

Jason ROY 

Joe PENKALA 

Cheryl ANTOINE 

Frank SIMPSON 

Flora BINNING 

Dave WILTON 

Julie BINNING 

Ed DRADER 

Gary HORSE 

Theodore JOHNSON 

Lucille NEETZ-HORSE 

Bruce BOLTON 

Trent EWART 

S/Sgt. Raymond PFIEL 

Cst. Perry SZABO 

Sgt. Neil WYLIE 

Jack HIESER 

Cst. Goeffrey BRAND 

Bruce GENAILLE 

Sgt. Al BROOKS 

Tracy HORSE 

Sgt. John WOODLEY 

Shelley GRIGOROVICH 

Cst. Lawrence HARTWIG 

Brenda VALIAHO 

Cst. Bradley SENGER 

Dianna FRASER 

Cst. Ernie LOUTTIT 

Father Andre POILIEVRE 

Eli TARASOFF 

Erica STONECHILD 

Jim MADDIN 

Rene LAGIMODIERE 

David SCOTT 

Bob MORTON 

Dr. Graeme DOWLING 

S/Sgt. Michael PETTY 

Gary ROBERTSON 

Dr. Brian FERN 

S/Sgt. Murray ZOORKAN 

Dr. Jack ADOLPH 

Kirk DYcK 

Kevin LEWIS 

Glen WINSLOW 

Brett MAKI 

Deputy Chief Dan WIKS 

Larry FLYSAK 

Gary PRATT 

John RICHARDSON 

Chief Superintendent Darrell McFADYEN 

Dr. John YUILLE 

Dr. Jim ARNOLD 

Dr. Emma LEW 
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Date 

Witness 

Monday, September 08 

Stella Stonechild Bignell 

Debra Mason 

Jerry Mason 

Patricia Pickard 

Tuesday, September 09 

Patricia Pickard (cont'd) 
Marcel Stonechild 

Jason Roy 

Wednesday, September 10 

Jason Roy (cont'd) 

Thursday, September 11 

Jason Roy (cont'd) 

Monday, September 15 

Jason Roy (cont'd) 

Lucille Horse 

Tuesday, September 16 

Lucille Horse (cont'd) 

Gary Horse 

Brenda Valiaho 

Wednesday, September 17 

Dr. Graeme Dowling 

Trent Ewart 

Fr. Andre Poilievre 

Thursday, September 18 

Fr. Andre Poilievre (cont'd) 
Flora Binning 

Shelley Grigorovich 

Perry Szabo 

Tracy Horse 

Monday, September 22 

Kevin Lewis 

Diana Fraser 

Erica Stonechild 

Rene Lagimodiere 

Tuesday, September 23 

Brian Fern 

Rene Lagimodiere (cont'd) 

Wednesday, September 24 

Rene Lagimodiere (cont'd) 
Jack Adolph 

Brett Maki 

Thursday, September 25 

Richard Harms 

Julie Binning 

Cheryl Antoine 

Bruce Genaille 


All 
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Monday, October 6 

Robert Morton 

Michael Petty 

Tuesday, October 7 

Raymond Pfeil 

Gregory Robert 

Geoffrey Brand 

Wednesday, October 8 

Geoffrey Brand 

Ernie Louttit 

Thursday, October 10 

Ernie Louttit (cont'd) 

James Drader 

James Brooks 

Friday, October 10 

Jack Heiser 

Bruce Bolton 

Tuesday, October 14 

Glen Winslow 

Theodore Johnson 

Neil Wylie 

Eli Tarasoff 

Wednesday, October 15 

John Woodley 

Frank Simpson 

Donald Montague 

Joe Penkala 

Thursday, October 16 

Joe Penkala (cont'd) 
Charles Moore 

Monday, October 20 

Joe Penkala (cont'd) 

Gary Robertson 

Tuesday, October 21 

Gary Robertson (cont'd) 

Wednesday, October 22 

Gary Robertson (cont'd) 
Keith Jarvis 

Thursday, October 23 

Kirk Dyck 

Monday, November 24 

Keith Jarvis (cont'd) 

Tuesday, November 25 

Keith Jarvis (cont'd) 

Wednesday, November 26 

Keith Jarvis (cont'd) 

Thursday, November 27 

David Scott 

Friday, November 28 

James Maddin 
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Witness 

Monday, January 5, 2004 

James Maddin (cont'd) 

Larry Flysak 

John Richardson 

Tuesday, January 6, 2004 

John Richardson (cont'd) 

Murray Zoorkan 

Wednesday, January 7, 2004 

Darrell McFadyen 

Gary Pratt 

Thursday, January 8, 2004 

Darrell McFadyen (cont'd) 

Gary Pratt 

Daniel Wiks 

Friday, January 9, 2004 

Daniel Wiks (cont'd) 

Monday, March 8, 2004 

Daniel Wiks (cont'd) 

Tuesday, March 9, 2004 

Daniel Wiks (cont'd) 

Wednesday, March 10, 2004 

Daniel Wiks (cont'd) 

Dr. Jim Arnold 

Thursday, March 11, 2004 

Daniel Wiks (cont'd) 

Dave Wilton 

Friday, March 12, 2004 

Dr. John Yuille 

Monday, March 15, 2004 

Dave Wilton (cont'd) 

Cst. Lawrence Flartwig 

Tuesday, March 16, 2004 

Cst. Lawrence Hartwig (con't) 

Wednesday, March 17, 2004 

Dr. Emma Lew 

Thursday, March 18, 2004 

Cst. Bradley Senger 
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WITNESSES - Family, Friends and Acquaintances of Neil Stonechild 


Name 

D.O.B. 

Relationship to Neil Stonechild 

Transcript 
Volume # 

Transcript 

Page# 

ANTOINE, Cheryl 

74.05.03 

School friend of Stonechild's 1990 
- Jason Roy's girlfriend 

12 

2195 

BIGNELL (STONECHILD), 41.02.03 
Stella 

Neil's mother 

1 

14 

BINNING, Flora 

72.03.05 

1990 - Eddie Rushton's girlfriend 

8 

1411 

BINNING, Julie 

75.12.15 

1990 - Dated Neil Stonechild 

12 

2116 

EWART, Trent 

72.11.08 

1990 - Living with Claudine Neetz 
at Snowberry Downs apartment 

7 

1289 

FRASER, Dianna 


1990 - Social Worker at Yarrow Youth 

Farm Contacted SPS after Stonechild's 
death re: Neil's fight with Gary Pratt 

9 

1531 

GENAILLE, J. Bruce 

67.04.20 

Neil Stonechild's cousin 

12 

2276 

GRIGOROVICH, 

Shelley 

64.01.26 

90.11.24 - phoned in complaint of 
intruder outside of friends' residence - 
#118 O'Regan Crescent 

8 

1451 

HORSE, Gary 

74.05.22 

Friend of Neil Stonechild 

Now husband of Lucille 

90.11.24 Babysitting with 

Lucille at Snowberry Downs 

6 

955 

HORSE, Lucille 


School friend of Neil Stonechild 

90.11.24 Babysitting at 

Snowberry Downs 

5/6 

884 

HORSE, Tracy 

73.03.22 

Acquaintance of Neil Stonechild's 

8 

1476 

MASON, Debra 

57.09.09 

Neil Stonechild's aunt/Stella's sister 

1 

108 

MASON, Jerry 


Debra's husband 

1 

136 

PICKARD, Patricia 

45.08.25 

1990 - Operated a group home where 
Neil Stonechild was staying 

1/2 

160 

POILIEVRE, 

Father Andre 

36.08.12 

Catholic Priest 

1990 - Taught Jason Roy at Joe 
Duquette High School 

1995 - Counselor at Correction Centre 
where Jason Roy disclosed what was 
causing him anxiety after the death of 
Neil Stonechild 

7/8 

1312 
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Name 

D.O.B. 

Relationship to Neil Stonechild 

Transcript Transcript 
Volume # Page # 

PRATT, Gary Leslie 

71.03.27 

Construction Worker 

Acquaintance of Neil Stonechild 
Altercation with Neil Stonechild 
regarding guns, shortly before 

Neil's death. 

32 

33 

6235 

6266 

ROY, Jason 

73.12.22 

Friend of Neil Stonechild 

With Neil Stonechild the night 
Stonechild went missing 

2/3/4/5 

348 

STONECHILD, Erica 

67.02.27 

Neil Stonechild's sister 

9 

1599 

STONECHILD, Marcel 

71.05.19 

Neil Stonechild's brother 

2 

274 

VALIAHO, Brenda 

53.06.30 

1990 - Teacher/Therapist with Social 
Services at Kilborn Hall 
Taught/Counseled Jason Roy 

6 

1048 
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WITNESSES - Professionals & Other 


Name 

Reference 

Transcript 
Volume # 

Transcript 

Page# 

ADOLPH, Dr. Jack 

Pathologist - preformed autopsy 
of Neil Stonechild 

10 

1954 

ARNOLD Ph.D., 

Dr. William James 

Registered Psychologist & Counselor 
(Saskatoon) 

37 

6939 

DOWLING, Dr. Graeme 

Chief Medical Examiner - Alberta 

7 

1153 

FERN, Dr. Brian 

1990 - Coroner 

10 

1700 

FLYSAK, Larry 

Representative of Commercial Weather 
Services with Environment Canad 

30 

5713 

HARMS, Richard 

Located Neil Stonechild's body 

12 

2101 

HEISER, Jack 

Employed by SPS as Director of 

Information - SIMS 

17 

3137 

LEW, Dr. Emma 

Medical Examiner/Pathologist 
(Miami/Florida) 

42 

8120 

McFADYEN, 

Chief Superintendent 

Darrell 

RCMP - Commanding officer of the 

Task Force in 2000 

32/33 

6068 

MOORE, Charles 

Retired RCMP Worked with CPIC - 
explained how CPIC works 

20 

3817 

RICHARDSON Ph.D., 

Dr. John Steven 

Professor with Dept, of Pharmacology, 
College of Medicine, U. of S. 

30/31 

5732 

ROBERTSON, Gary 

Photogrammetrist 

21/22/23 

3957 

YUILLE Ph.D., 

Dr. John Charles 

Forensic Psychologist 
(Salt Spring Island, B.C.) 

39 

7416 


Witness List 


G 


WITNESSES: Saskatoon Police Services 


Name 

Status 

with SPS 

Reference 

Transcript 
Volume # 

Transcript 

Page# 

BOLTON, Bruce 

Retired 

1990-Reader - Initialed Occurrence/ 
Investigation Reports re: Stonechild - 
Nov.29/30, 1990 

17 

3216 

BRAND, Geoffrey 

Constable 

1990.11.30 talked to unknown 

informant about Neil Stonechild 

14/15 

2698 

BROOKS, James 

Retired 

1990 - Morality Division 

16 

3074 

DRADER, James 

Retired 

1990 - Operational S/Sgt. and Reader 

16 

3044 

DYCK, Kirk 

Staff 

Sergeant 

1990 - Plainclothes Division 

24 

4612 

HARTWIG, Lawrence 

Constable 

One of the officers dispatched to 
call re: Neil Stonechild causing 
disturbance at Snowberry Downs - 
November 24th, 1990 

40/41 

7704 

JARVIS, Keith 

Retired 

1990 - Original Investigator of 

Neil Stonechild's death 

23/24 

4429 

JOHNSON, Theodore 

Retired 

1990 - S/Sgt. in charge of Morality 

18 

3354 

LAGIMODIERE, Rene 

Retired 

1990 - Constable at location where 
Stonechild's body was found 

9/10/11 

1652 

LEWIS, Kevin 

Constable 

Arrested Jason Roy - Dec.20, 1990 

9 

1496 

LOUTTIT, Ernie 

Constable 

Copied initial report on Neil 

Stonechild's death. Told by Jarvis 
to let Major Crimes handle 

Stonechild case. 

15/16 

2822 

MADDIN, James 

Retired 

1990 - working cells night of 

Neil's death 

29 

5503 

MAKI, Brett 

Constable 

1990.10.26 - responded to robbery 
at Humpty's Family Restaurant - 
Jason Roy suspect in robbery 

11 

2054 

MONTAGUE, Donald 

Retired 

1990 - Deputy Chief in charge 
of Operations 

19 

3644 

MORTON, Robert 

Retired 

1990 - worked Identification. At scene 
where Stonechild's body was located 

13 

2338 

PENKALA, Joe 

Retired 

1990 - Chief of Police 

19/20/21 

3709 
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Name 

Status 

Reference 

Transcript 

Transcript 


with SPS 


Volume # 

Page# 

PETTY, Michael 

Staff 

1990 - Patrol Sergeant at scene of 

13 

2484 


Sergeant 

Stonechild death. Field supervisory roll. 



PFEIL, Raymond 

Retired 

1990 - ‘A Platoon Sgt. - worked 

14 

2534 



as Reader 1990.12.02-took call of 





Dianna Fraser's re: Stonechild 



ROBERT, Gregory 

Constable 

1990 - Canine Unit 

14 

2653 

SCOTT, David 

Retired 

1990 - Crime Stoppers/ 

28 

5352 


(Chief) 

Media Coordinator 



SENGER, Bradley 

Constable 

One of the officers dispatched to the 
call re: Neil Stonechild causing 
disturbance at Snowberry Downs - 
November 24th, 1990 

43 

8344 

SIMPSON, Frank 

Retired 

1990 - Superintendent in charge of 
Operations 

19 

3575 

SZABO, Perry 

Constable 

1990-Working Patrol 90.11.13- 
attended group home re: Stonechild 

8 

1460 

TARASOFF, Eli 

Retired 

1990 - Special Investigation Unit 

Felt the Stonechild Investigation 
was incomplete. 

18 

3472 

WIKS, Daniel 

Deputy 

1990 - Corporal Appointed by 

33/34/ 

6362 


Chief 

Chief Sabo to coordinate the SPS 

35/36/ 

7124 



with respect to this Inquiry 

37/38 


WILTON, David 

Retired 

1990 - Duty Officer 

38 

7382 



No recollection of body of Neil 
Stonechild being found. 

40 

7637 

WINSLOW, Glenn 

Retired 

1990 - Patrol Sergeant - 
north Saskatoon 

18 

3324 

WOODLEY, John 

Sergeant 

1990 - Dog Flandler 

19 

3551 

WYLIE, D. Neil 

Sergeant 

Dealt with Neil Stonechild and the 

Pratts in another incident re: 
robbery (guns) 

18 

3409 

ZOORKAN, Murray 

Staff Sgt. 

Assigned to Cold Squad in 2000. 

Duty to investigate cold files - 
unsolved cases that resulted in deaths 

31 

5914 



List of Public Exhibits 




■ APPENDIX 

Stonechild Inquiry Public Exhibits 



Exhibit # 

Description 

Date 

Entered 

Transcript 

Page# 

P-1 

March 1991 Newspaper article by Terry Craig 

08-Sep-03 

72 

P-2 

Written notes ID 1534 Report 

09-Sep-03 

223 

P-3 

Aerial diagram 

09-Sep-03 

266 

P-4 

Map 

09-Sep-03 

343 

P-5 

Statement of Marcel Stonechild 

09-Sep-03 

343 

P-6 

Handwritten witness statement of Jason Roy 

10-Sep-03 

406 

P-7 

Statement of Jason Roy given to Constable Warner 

10-Sep-03 

468 

P-8 

Statement of Jason Roy given to Mr. Hesje 

10-Sep-03 

474 

P-9 

Conviction record along with fingerprint identification 

11-Sep-03 

559 

P-10 

Probation Order, 24 Oct, 1990, Information, Appearance 

Notice, Endorsements Et Cetera, Re: Jason Roy 

11-Sep-03 

559 

P-11 

Department of Social Services - Pre-disposition 

Report Update, Feb 4, 1991 

11-Sep-03 

561 

P-12 

Temporary Record, Saskatoon Police Service, 

Number 41329 for Jason Roy 

11-Sep-03 

562 

P-13 

Saskatoon Police Service Temporary Record, Sept 26, 1989 

11-Sep-03 

563 

P-14 

CPIC response for 41329, Sept 26, 1989 

11-Sep-03 

563 

P-15 

Saskatoon Police Service - SIMMS Record 

11-Sep-03 

563 

P-16 

Youth Court Docket, 21 Jan 1989 Re: 41329, 

Jason Roy - 24 Oct, 1990 

11-Sep-03 

564 

P-17 

Saskatoon Police Incident Report, Nov 26, 1990 Re: Jason Roy 

11-Sep-03 

565 

P-18 

Doucuments including Information Number Y1211877, 
Appearance Notice, Notice to Parent & Warrant Remanding 
a Young Person 

15-Sep-03 

797 

P-19 

Information and Warrant to Remand Young Person 

15-Sep-03 

804 

P-20 

Appearance Notice and Attached Documents 

Dated Dec 20, 1990 

15-Sep-03 

804 

P-21 

Notes made by Constable Lewis on Dec 20, 1990 

15-Sep-03 

806 

P-22 

Notes made by Sergeant Jarvis 

15-Sep-03 

812 

P-23 

Written Notice to Parent or Other Person 

15-Sep-03 

869 

P-24 

Curriculum Vitae of Dr. Graeme Dowling 1 

7-Sep-03 

1156 

P-25 

Letter Dated March 27, 2000 from Sergeant 

K.C. Lyons, RCMP to Dr. G. Dowling 

17-Sep-03 

1181 

P-26 

Declaration of Coroner 

17-Sep-03 

1182 

P-27 

Three-Page Autopsy Report 

17-Sep-03 

1182 

P-28 

Photographs of Autopsy 

17-Sep-03 

1184 

P-29 

Photographs 1 to 33 Taken at Scene of Location of Body 

17-Sep-03 

1185 
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Exhibit # 

Description 

Date 

Transcript 



Entered 

Page # 

P-30 

Two-Page Letter Dated April 14, 2000 from 

Dr. Graeme F. Dowling to Sergeant K.C. Lyons, RCMP 

17-Sep-03 

1187 

P-31 

Autopsy Report Dated July 3, 2001 by Dr. Graeme Dowling 

17-Sep-03 

1214 

P-32 

Pair of Handcuffs and Key 

17-Sep-03 

1244 

P-33 

Figure 2 from Robertson Report 

17-Sep-03 

1245 

P-34 

Handwritten Statement of Trent Ewart of Nov 30, 1990 

17-Sep-03 

1296 

P-35 

Complaint Check, Field Interview, Booking Form and 

Detention Record Dated Feb 26, 2000 Re: Vanessa Kayseas 

18-Sep-03 

1347 

P-36 

Saskatoon Police Service Complaint, Dated Nov 24th, 1990 

18-Sep-03 

1449 

P-37 

Complaint Number 96422 of 1990, Called in by 
helley Grigorovich on Nov 24, 1990 

18-Sep-03 

1450 

P-38 

Photocopy of one page of notebook 

18-Sep-03 

1462 

P-39 

Complaint hard copy and incident report 

18-Sep-03 

1469 

P-40 

Memorandum to Keith Atkinson 

22-Sep-03 

1499 

P-41 

Investigation Report 

22-Sep-03 

1561 

P-42 

Map of area where body located 

22-Sep-03 

1663 

P-43 

Copy of handwritten notes for Nov 29, 1990 

22-Sep-03 

1663 

P-44 

Occurrence Report Dated November 29, 1990 

22-Sep-03 

1663 

P-45 

Four Pages of Dr. Fern's Notes 

23-Sep-03 

1727 

P-46 

Declaration of Coroner When Inquest Not Required 

23-Sep-03 

1730 

P-47 

Copy of Death Certificate Filed with Vital Statistics 

23-Sep-03 

1731 

P-48 

Handwritten Death Certificate 

23-Sep-03 

1732 

P-49 

Autopsy Report 

23-Sep-03 

1737 

P-50 

Letter Dated April 11, 1991 from Saskatoon City Police to 

Dr. Fern, Enclosing Toxicology Report 

23-Sep-03 

1745 

P-51 

Copy of Excerpt from Saskatoon StarPhoenix, Dec 3, 1990 

23-Sep-03 

1749 

P-52 

Incident Report Dated October 26, 1990, and 

Attached Memo 

24-Sep-03 

2061 

P-53 

(For Identification) Statement of Julie Binning Given to 
the RCMP 

25-Sep-03 

2171 

P-54 

(For Identification) Summary of Anticipated Evidence of 

Julie Binning 

25-Sep-03 

2172 

P-55 

Interview Statement of Cheryl Antoine dated Mar 15, 2000 

25-Sep-03 

2257 

P-56 

Interview Statement of Cheryl Antoine dated May 23, 2000 

25-Sep-03 

2258 

P-57 

3-page Investigation Report by Sergeant Morton 

06-0ct-03 

2350 

P-58 

Video Recording of Scene 

06-0ct-03 

2357 

P-59 

Incident Report from January of 1993 by Robert John Morton 

06-0ct-03 

2480 

P-60 

One-page Investigation Report by R. T. Pfeil dated 

Dec 2, 1990 

07-0ct-03 

2559 
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List of Public Exhibits 
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Exhibit # Description 

P-61 Bundle of documents comprising part of the original 

Saskatoon Police Service file, including as cover page a note 
from Acting Superintendent Zoorkan to Deputy Chief Wiks 
P-62 Notebook of Cst. Geoffrey Brand 
P-63 (For Identification) Map of City of Saskatoon 1989/1990 
P-63 Map of City of Saskatoon 1980/1990 (Full Exhibit) 

P-64 Charging & Booking Form dated Nov 25, 1990 

P-65 Copy of Notes from Cst. Louttit's Notebook 
(Disclosure Si-51) 

P-66 Summary of RCMP Interview with Mr. Brooks 
P-67 (For Identification) SIMS Printout Re: Neil Stonechild 
(9 Pages) (NOTE: Exhibit P-67 became full exhibit 
Mar 18, 2004, Pg. 8374) 

P-68 Complaint Control Report (Page 48 & Page 52) 

P-69 Complaint Control Report (Page 53) 

P-70 Transcript of Interview with Inspector McFadyen 
Nov 14, 2000 

P-71 Copy of Glen Winslow's Notes for the Period 
Nov 24 & Nov 25, 1990 

P-72 StarPhoenix Article Dated Feb 22, 2000 Referencing 
an Interview by Leslie Perreaux with Ms. Bignell 
P-73 Occurrence Report & Related Documents 
P-74 Copy of Notes Made by Sergeant Wylie 
P-75 Complaint Hard Copy Re: Complaint of August 10, 1990 
P-76 Copy of Court File in Relation To Mr. P. (Information & 
Supporting Documents From Provincial Court) 

P-77 Summary of Interview with Inspector McFadyen 

P-78 Dispatch Record dated Nov 25, 1990 

P-79 Witness Evidence (Summary of Interview with RCMP) 

P-80 Witness Statement given to RCMP by Mr. Montague 

P-81 Saskatoon Police Department 1990 Annual Report 
P-82 (For Identification) Report of Interview of Wagner by 
RCMP Dated 03/06/24 

P-83 Copy of Saskatoon StarPhoenix newspaper article - 
Nov 30, 1990 

P-84 Copy of Saskatoon StarPhoenix newspaper article - 
Dec 1, 1990 

P-85 Copy of Saskatoon StarPhoenix newspaper article - 
Dec 3, 1990 

P-86 Copy of fax from Sergeant Moore to Sergeant Lyons 
dated Dec 1, 2000 & attached person adds document 


Date Transcript 
Entered Page # 

07-0ct-03 2562 

07-0ct-03 2721 

07-0ct-03 2732 

14-Oct-03 3327 

08-0ct-03 2819 

08-0ct-03 2848 

09-0ct-03 3088 

10-Oct-03 3155 

10-Oct-03 3216 

10-Oct-03 3216 

14-Oct-03 3336 

14-Oct-03 3343 

14-Oct-03 3398 

14-Oct-03 3427 

14-Oct-03 3427 

3427 

14-Oct-03 3429 

14- Oct-03 3488 

15- Oct-03 3561 

15-Oct-03 3597 

15-Oct-03 3709 

15-Oct-03 3729 

15- Oct-03 3735 

16- Oct-03 3806 

16-Oct-03 3808 

16-Oct-03 3813 

16-Oct-03 3823 


List of Public Exhibits 
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Exhibit # 

Description 

Date 

Entered 

Transcript 

Page # 

P-87 

Copy of fax from Sergeant Moore to Sergeant Turner 
dated March 12, 2000 & attached persons queries 

16-Oct-03 

3825 

P-88 

CPIC Information persons queries 
(part of Investigative Summary) 

16-Oct-03 

3827 

P-89 

Fax from Sergeant Bechard to Sergeant Turner Dated 

Nov 28, 2000 & Attached CPIC Queries for Stonechild 
and Roy 

16-Oct-03 

3828 

P-90 

Copy of Fax from Segeant Bechard to Sergeant Turner 

Dated March 21, 2000 & Attached CPIC Queries 

16-Oct-03 

3833 

P-91 

StarPhoenix Article, Sept 12, 1987, Headed 
"City Police Morale Low and Sinking" 

20-0ct-03 

3924 

P-92 

StarPhoenix Article, June 11, 1988, Headed 
"'Poor' Cops Blame System" 

20-0ct-03 

3925 

P-93 

StarPhoenix Article, Undated, Headed "Police 'Morale 
Problem' Said Really Resistant to Change" 

20-0ct-03 

3925 

P-94 

StarPhoenix Article, Sept 24, 1988, Headed 
"Officers to Fill Own Gas Tanks" 

20-0ct-03 

3925 

P-95 

Job Description for Inspector in charge of 

Investigative Support 

20-0ct-03 

3956 

P-96 

Curriculum Vitae of Gary Robertson 

20-0ct-03 

3991 

P-97 

Page 3262 of Transcript in State of California v. Mouser 

20-0ct-03 

4040 

P-98 

Pages 3267 to 3280 of Transcript in State of 

California v. Mouser 

20-0ct-03 

4043 

P-99 

Email from Bill Miles Dated July 10, 2003 

20-0ct-03 

4093 

P-100 

Letter Dated Oct 16, 2000 from Sergeant Ken Lyons 
to Gary Robertson 

21 -Oct-03 

4165 

P-101 

Letter Dated Nov 30, 2000 to Sergeant Lyons from 

Gary Robertson 

21 -Oct-03 

4170 

P-102 

Letter Dated Jan 8, 2001 to Sergeant Lyons from 

Gary Robertson 

21 -Oct-03 

4171 

P-103 

Report Prepared by Gary Robertson entitled 
Photogrammetric Analysis of an Imprint Mark 

Re: Autopsy Photos of Neil Stonechild 

21 -Oct-03 

4171 

P-104 

Hard Copy of Powerpoint Presentation entitled 
Photogrammetry - Solutions for Accurate 3D 

Measurements and Modelling 

21 -Oct-03 

4185 

P-105 

CD Copy of Gary Robertson's Background Documents 

21 -Oct-03 

4298 

P-106 

Copy of Notes of Keith Jarvis for the Period 

July 17, 1990 to Dec 7, 1990 

22-Oct-03 

4435 

P-107 

Transcript of a Taped Interview of Keith Jarvis by 

Sergeant Warner and Sergeant Lyons on Oct 12, 2000 

22-Oct-03 

4520 

P-108 

Telephone Interview of Keith Jarvis by Cst. Warner 
on Mar 3, 2000 

22-Oct-03 

4526 
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List of Public Exhibits 


H 


Exhibit # Description 


P-109 Interview of Keith Jarvis by Corporal Warner on 
April 3, 2000 

P-110 Interview of Keith Jarvis, June 21, 2000 
P-111 Transcript of Interview of Keith Douglas Jarvis by 
Mr. Robert Martell 

P-112 Cassette Tape of RCMP Interview, Oct 12, 2000 
P-113 Cassette Tapes of Interview of Keith Jarvis by 
Robert Martell on Aug 11, 2003 
P-114 Record of Training Courses of Keith Jarvis 
P-115 Photograph #41 of Exhibit P-28 as Identified by Mr. Jarvis 

P-116 Photograph #42 of Exhibit P-28 as Identified by Mr. Jarvis 

P-117 Directive from the Superintendent's Office Dated 

Mar 30, 1988 Re: Sudden Death/Homicide Investigation 
P-118 Directive from the Superintendent's Office Dated 

Oct 27, 1988 Re: Support a Major Crime Investigative 
Unit (Samciu) 

P-119 Memorandum Dated July 17, 2003 from Deputy Chief 
Dan Wiks to Mr. Barry Rossmann, Re: SPS Policy and 
Training, 1990 and 2003 

P-120 Saskatchewan Police Procedure Manual Excerpt 

Re: Sudden Deaths & Homicides - Document Si-57(a) 
P-121 Excerpts of Transcript of CBC Interview of 
Jim Maddin, June 9, 2003 

P-122 RCMP Interview Statement of James Maddin 
P-123 Washington Post Article - "Indian Deaths Compound 
Troubles in a Canadian Prairie City" 

P-124 Task/task Action Report and Witness Evidence of 
James Maddin 

P-125 Saskatoon StarPhoenix Article, Mar 13, 2003 
P-126 For Identification: Memo Dated Oct 18, 1976: 

General Order of Chief Kettles 

P-127 Handwritten Document - Surface Weather Record 
P-128 Typewritten Summary of Exhibit P-127 (9 Pages) 

P-129 Curriculum Vitae of John Steven Richardson, Ph.D. 

P-130 Case Study - 37 Year Old Investigation 
P-131 Memo Dated Feb 22, 2000 by Staff Sergeant Zoorkan 
to Staff Sergeant Sawyer 

P-132 Handrwritten Report by Sergeant Murray Zoorkan, 

written out Feb 7, 2001 from notes made at the time; 

6 Pages, edited 

P-133 SIMS Report Re. Neil Stonechild, Feb 22, 2000 


Date Transcript 
Entered Page # 

22-Oct-03 4527 

22- Oct-03 4529 

23- Oct-03 4606 

23-Oct-03 4607 

23- Oct-03 4611 

24- Nov-03 4753 

26-Nov-03 5175 

26-Nov-03 5175 

26-Nov-03 5273 

26-Nov-03 5274 

26-Nov-03 5274 

26-Nov-03 5281 

28-Nov-03 5 518 

28-Nov-03 5544 

28-Nov-03 5558 

28-Nov-03 5559 

28-Nov-03 5567 

05-Jan-04 5711 

05-Jan-04 5718 

05-Jan-04 5723 

05-Jan-04 5765 

06-Jan-04 5921 

06-Jan-04 5939 

06-Jan-04 5995 

06-Jan-04 5997 
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Exhibit # 

Description 

Date 

Entered 

Transcript 

Page # 

P-134 

Group of Witness Statements taken by Inspector McFadyen 

07-Jan-04 

6161 

P-135 

Adult Record of Gary Pratt 

08-Jan-04 

6293 

P-136 

Court Documents Re: Gary Pratt 

08-Jan-04 

6307 

P-137 

Notes of Interview 

08-Jan-04 

6334 

P-138 

Report on Handcuffs in use by Constable Hartwig and 
Constable Senger in 1990 with Attached Serial Number 
Record of Handcuffs 

09-Jan-04 

6527 

P-139 

Forensic Laboratory Report Re. Handcuffs 

09-Jan-04 

6531 

P-140 

Copy of StarPhoenix Article "Officers Stayed on the 

Job During Stonechild Probe" 

09-Jan-04 

6545 

P-141 

Saskatchewan Police Commission Hearing Decision 
by Officer R.D. Laing, Q.C. Dated Dec 1, 1993 

09-Jan-04 

6548 

P-142 

Reconstructed Organizational Chart of the Saskatoon 

Police Service for 1990 

09-Jan-04 

6577 

P-143 

Report by Constable Ballard to Deputy Chief Wiks 

Dated Oct 20, 2003 

09-Jan-04 

6579 

P-144 

Report of Deputy Chief Wiks Dated July 28, 2003 

Re: Informant Registry System 1990 and 2003, and 
Attachments including File Retention Information 

09-Jan-04 

6582 

P-145 

Letter Dated November 14, 2003 from Deputy Chief 

Wiks to Mr. Rossman Re: Destruction of Files in 1998, 
with Attachments 

09-Jan-04 

6586 

P-146 

Report Re: Record Search by Constable Farley 

Maddaford Dated Sept 19, 2003 

09-Jan-04 

6587 

P-147 

Standing Order 2003-057 - File Retention of 

Operational Reports 

09-Jan-04 

6587 

P-148 

Report Re: SPS Policy and Training, 1990 and 2003, 
with Attachments 

09-Jan-04 

6592 

P-149 

Report on Recommendations from Audit Project IV, 

Dated July 8, 1992, Audit of Investigative Support Section 

09-Jan-04 

6594 

P-150 

Memorandum to Dan Wiks from Chief Sabo, 

Dated June 21, 2003 

08-Mar-04 

6645 

P-151 

Copy of Chief's Message, Dated July 17, 2003 

08-Mar-04 

6649 

P-152 

Stonechild Inquiry Informational, dated July 28, 2003 

08-Mar-04 

6651 

P-153 

Stonechild Inquiry Informational, Dated Aug 4, 2003 

08-Mar-04 

6652 

P-154 

Report Dated December 5, 2003 Re: Suspicious 

Death Review Committee 

08-Mar-04 

6663 

P-155 

Standing Order Number 2003-038 with Suspicious 

Death ReviewCommittee, form attached 

08-Mar-04 

6664 

P-156 

Document Entitled Forensic Pathology (SI-63) 

08-Mar-04 

6671 

P-157 

Document Entitled: Saskatoon Police Service Major 

Scene Record 

08-Mar-04 

6672 
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Exhibit # 

Description 

Date 

Entered 

Transcript 

Page # 

P-158 

Document Entitled Homicide Investigation 

08-Mar-03 

6675 

P-159 

Document Entitled Performance Enhancement Checklist 

08-Mar-04 

6676 

P-160 

Letter from Deputy Chief Dan Wiks, Dated Dec 9, 2003 

Re: Training Reports 1987 & 2002 

08-Mar-04 

6678 

P-161 

Report Dated Nov 12, 2003 to Mr. Rossmann Re: 

SPS Policy Relative to Seized Articles at a Death Scene 

08-Mar-04 

6681 

P-162 

Letter Dated Dec 11, 2003 from Deputy Chief Dan Wiks 
to Mr. Rossmann Re: Categories of Deaths on SIMS 

08-Mar-04 

6688 

P-163 

Document SI-94 (Re: Case Types 10-25 & 10-39) 

08-Mar-04 

6690 

P-164 

Document Entitled Counts of 10-25 and 10-39 

Complaints Containing "GOA" or "Gone On Arrival" 
in Concluding Remarks 

08-Mar-04 

6690 

P-165 

Letter Dated Nov 12, 2003 from Deputy Chief 

Dan Wiks Re: File Loads of Major Crimes and Human 
Intervention Investigators 

08-Mar-04 

6694 

P-166 

Report Dated Nov 12, 2003 from Deputy Chief 

Dan Wiks Re: Number of Complaints received by the 
Saskatoon Police Service 

08-Mar-04 

6699 

P-167 

Letter Dated Oct 30, 2003 with Attached Standing 

Order Number 2003-041 

08-Mar-04 

6701 

P-168 

Memorandum Dated Dec 1, 2003 From Chief Sabo 
to the Mayor 

08-Mar-04 

6709 

P-169 

Document Showing Files Assigned to Sargent Jarvis in 1990 

09-Mar-04 

6738 

P-170 

Dr. Arnold's Curriculum Vitae 

10-Mar-04 

6945 

P-171 

Document Entitled: The RCMP Investigation into 
the Death of Neil Stonechild 

11-Mar-04 

7191 
(also see 

7381) 

P-172 

Group of Three Photographs of a Running Shoe 
and an Envelope 

11-Mar-04 

7295 

P-173 

Articles from Saskatoon Sun June 1997 Blue Lagoon 
by Brian Trainor 

11-Mar-04 

7309 

P-174 

Copy of Letter Dated October 2, 2003 from Mr. Hesje 
to Mr. Rossmann 

11-Mar-04 

7347 

P-175 

Printout of Email Correspondence Between 

Mr. Rossmann and Dr. McGee 

11-Mar-04 

7361 

P-176 

Summary of Interview with Inspector McFadyen 

11-Mar-04 

7401 

P-177 

Dr. Yuille's Curriculum Vitae 

11-Mar-04 

7420 

P-178 

Report Prepared by Dr. Yuille, Dated Mar 1, 2004 

12-Mar-04 

7426 

P-179 

Police Service record of Constable Hartwig 

15-Mar-04 

7706 

P-180 

Copy of Constable Hartwig's Notes from Nov 24 to 29, 1990 

15-Mar-04 

7714 

P-181 

A & B: Dispatch records for Nov 24 & 25, 1990 

Documents 1011 and 1013 

15-Mar-04 

7716 




A 25 


List of Public Exhibits 


H 


Exhibit # Description 

P-182 Copies of Pages of Cst. Hartwig's Notes from 1989 through 
1991 which reference dealings with Neil Stonechild or his family 
P-183 3 SIMS Hard Copies Provided by Cst. Hartwig to 

Sergeant Lyons - RCMP Document 706 
P-184 Transcript of Interview of Constable Hartwig in 
Meeting with Sergeant Lyons - May 18, 2000 
P-185 Three Witness Summaries, Dated May 7, 2000, 

May 12, 2000, May 15, 2000 

P-186 Six Printouts of Articles from the Saskatoon StarPhoenix 
P-187 Curriculum Vitae of Dr. Emma Lew 

P-188 Photographs Prepared by University of Saskatchewan 
Numbered 1 to 27 

P-189 Consultation report Prepared by Dr. Lew 
P-190 Enlarged Photograph Numbered SI213(58) 

P-191 Heavy-duty, Multi-purpose Plastic Tie Wrap 
P-192 Correspondence from Mr. Hesje, Mr. Fox & Mr. Robertson 
& responses from Mr. Robertson Re: Request for Additional 
Information from Mr. Fox 

P-193 Employee Profile of Constable Bradley Senger 
P-67 Complaint Hard Copy Nov 29, 1990 
P-194 Notes of Constable Bradley Senger 
P-195 Handwritten Letter Dated May 29, 2000 from 
Constable Senger to Chief Scott 
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Autopsy Report dated January 30,1991 by Jack Adolph 
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c^O ML 


NAME* STWCdHttO, dwWefhtr AGb IT 


PftrHOUXilST: Pr* t Adolf* 


ATTENDING PHYSICEANi 


DATE OF AOMlSfllPW! Nom, MrtQ DOA TIME OF DEATHr 2203 tv*. Ng*h JJffflO 


AVfQPSY I dip AFTER DEATH 


DKTftfBVTION; 5(1 BOO Hvnn 
IS-iiM Imp Cilf PflliEC? 


ANATOMICAL DIAGNOSES 


HVPOTHEBMIA - FREEZING 


2. Puutranirr «R(iian -and ncmt 


Thii m.in rc-.UL-d In j Eroieai lEiile in Erie her Eh w! Cl IJ» Cllf, Th* <JJiQpt> 
JjhrtUhjft i»I IMttllG tot wire CDmfu.libJe nth Seain Jlw 10 ahkmJmnwEb. There 
ma hO kpMLIrC (ihdmip mien ifcarn it due tDhyjiellieTnUa «ia 

TPC police h*w« liwIi i-.iictn inat tne Mood alrahoE feml Hi L>S injrnf IW I of 
hltttf. Thii rli4j lm*t t)«ini H «nilrllwl3|l( lector bv\ ii e flhafaJ!| hot IMMUtHl WUh 
marked inrCapadUtlott W EHII. No lidur f ifrtBnjit.on (or an aliened menEAL line Wdl 
fond 
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AUTOPSY re POUT - COMT i NUEp 


JJAWrS sroNECHIlti, 1*0 ClfftHQphOF 


SERIAL NO. ML IWhW 


The tiodjf wal LUchllJKti !i me Oy SjjL ISUfr 'MWLun nJ l he Sm balden Cl lx PdtJtr and 
he received El« CJdlhn Jn Ehe fellamOHI ijE November Slli, etid Uey t-CFixIxled fit 

A>t Iniulied |atke (* lliirt, blue Jetfn, Ihlgh d«i,J1ti illofli, ioekey imm, wCh, a 
flgM VUt. »'h*h 1 M ihdn rtmevrfl lucre a fUE lEUW In il a-aicrlur Is 111 * «Ot 
end ihit w-ii iTMiUng Ml IndnniaEJMt ifl Tit* wle nJ Ihn 1441 vtlieh remJllttd bMidtn oE llw 
fmtltnj, Thir eniirc thoHy Wilt irvzrr- firm am? wr Win? WMbie li> iiraighWh EH* I Jit* Hi 
amt. Trie hxieci wwe sli^hlS^ tleixd. Trie re wit deprenam al Ehc rcgjni K«r of trie f fl-Cr, 
TTltf* were Ehe tallowing recenl linear atwaUMiai 

Trie re were Ewe parallel xuperjiciat abeauent acrrru the mid paint n| Lhe ihm 
directed a-liLi-quel y downward to the right, Thr upper wai Z,D cm and the lower ;.l cm In 
length ana Ihep were tepAralcd by a. tafcjp aJ UUm 3.(i cm in width. There wax a curved 
f««Vt tmiiJii* abeUliW pfl, t|y* cn«tr ijn. |h£ frit tide flf the (Wf, ?.S -rpn U Iprigth, and 

rrvi cemveiwfl twnrHi vwt w*t il» a rt«rn pwuHmi pm ahevd mat j,& i q^cm. 

Tnrrc wflT* mini I AbTJtlam **«f Eh* lunar border oJ each Smeecap each appronmalety 
IJ * 1.0 cm. There went circular ttibretUm &n ihe UpTe ilrld ul the ctutit one- at the lilac 
creii one ww In ihe line ol eIh anicrler unitary I old a( Uw nipple level and each o| they: 
it JJQ etti In dianmtef. 

The ■nonjiaiCEivaE’ wrh BpAqUr dJe id pail mUtStrr. CheuR*** Their w-it U parlJfti 
ptaicr in iiw potEtritt- part *r em up$« |uw. The ineutii wet UMWiiarKeijfr gum»hr, 

ERAIftr 

Welched IhA grains and wax Lai remarkable. 

THYROOb 

tjnre-maj-fcaJjte* 

THYMUS: 

l'rnlitn JCfl graun and wai very congeiled 

HBARTt 

T ut lairemarhaMr ineluninj the weuejin It weighed Kffi Fame. 

LUNGS* 

Tin; fr£l weighed *«J *nd ihn right J» ^diRl, tl*y wee* u be 1*111 red rojof 

IliriHighCMiil, 

ESOPHACU&r 

l/nremajkat4C'4. 

STOUACHj 

Cenialhad K® ml -M load rra^ihtnu ane nwh* fruMh Iehiu. 
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AUTdPilf HEP0BT - CO MtlNlJEfi 
MAMEe MONECHILD.LeoClimwjner SERIAL HO. ML iJHQ 

mjohnuu * small w«l. 

LAnreirurlubJc, 

LARGE 60*LL i AWtHtHXi 

UnreJTMF table. 

LIVE Re 

Veiled L*K grann. 

i**UENt 

W-BL|^ted Iflfl gram and wii unre lit urkiDle, 

Ati&MAL CLAxOSd 

KIDHEYSi 

Wflkpie-tf [IQ grurnr mi llie left and 160 pami bn [As righl. They were 
tnrbiiliri:alj[i + 

EXTERNAL GEHITAUAe 
UiWpnilirtabLti. 

Blood Irani tlri inieTior wnu cfl,».i d a par Lion af [tedr, gjiEri i: canlenEi were given 
to CwiMblc JAwton. 

There #e- re on Uie back ol Uie el^! Ejkjujrfct. on :fie outer Jipect l'E the 

Eetl VPper iwr*!., flnd -over the thenar apace$[ (he beoiwi u! the right riant!, 

MICROSCOPIC OtiSCRJCfKHV 

SfCEUhl WVt+ l*ktb rr»m MIC Ol me W41m [O' ENtnMWpIc flMinjrintlof^ There 
wii MhjkktJM M4 wiie form* ot [he lung, Aotolyili o[ a begre* to atl 

ot We UJW, VcLm in Che pancreak *erc kji||iUy iliiEeimo by JjeukMKtfT'M. 
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/fzf 


AUTOPSY REPORT 

SiQNbCHlI.lb Neil CliriiKroh.cr 
Retina MH:*2Mfl-a 1?3 


Sa*katchdwan I 

Justice j 

JUL 0 3 ZO&I r 

Coroners Branch j 


liMmiroUion performed ]n line EUmonlon Medical txaminer's facility on 
April 24. 200 L commencing at 1 J] 5 hours and ending al 1545 hours. Uieraied during Lhc 
C-rnrsr ■of lhc exiirn.iu.aliQ'Ti and yn lhc miiming of April 25, 2(.KH . 

In Hie presence of Cp). J. Warner, badge S3263L of the Regina RCMP Major 
Crimes L'nLl. a uiooden casket is removed from hmIet Wl of ihe bdmrjnron Medical 
F.x ami tier's facility at L 315 hours on Apni ?4, 2001. Tie wooden casket ii opened, and 
ii found lo euniam a smaller moist dirt-covered casket, ivilh no lid, which is covered u ith 
a green plastic tag. The officers present inform me 1fnH ihe |:d of lhis originaL coskel wds 
hiuinJ to he damaged, ar Lire rime of the exhumalton, such. Ihat i; was removed. The 
TCTimn^ of ;ui jil’jlr huchjii being are found wnhin this smaller casket. The body is 
identified to me, by the officers present, as being (font of Neil Christopher Stonethild. n 
I 7-ycar-old Native Endian male. 

Present during the worse nf the ejcaminaiion are. 

Cp|. f WjirneT, badge C(J2h^ 1, Retina ftCMP Major Crimes [.'nil; 

Insp. D. VEcFayden, badge #?i> 1 25J5 r Regina RCMP Criminal Operations Unit; 

5gt 5. no^r-les, badge rr^fi2:2, Regina RCMP Forensic Identification Section; 

□r. J. Nyssen, Ch;e I' Coroner, Province of Sj-Oenchcwan; 

O. Beanie, University of Alberta Anthropologist! 

C. Chan, Medieul Eisarniner's Phui^grupherfftiidirdogy Technologist; and 

T. Mclnnes, Medical Examiner's Pathology Technician. 


PKKAMHI-K 

TIlIs examination is an exhumation examination performed al ihe request of 
IV John Nyjser., Chief Coroner rtf Llic proviuee O-f Saskatchewan, IVOiiing in 
conjunc^on with lhc SiHiskn;ciiewa.n RCMP. 

Prior to my examination of the body, E am informed Ihat this was a L7-year-old 
Nitiqve [mtian male who was found dead in an industrial area In the north end of 
Saskatoon on the afternoon of November YPjty The decedent w#s list seen aLive, in. ;l 
po!ice vehicle, during Ihe late evening or early morning hours of November 24-''2.C ISW 
;li ihe intersect ic:i M Street and Ce.iLftdrTa:ieirt flnve in vresr S-askatL-ion. An aute^sv 
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iL 


RF-; fTTONECHll.D-Neil Chri stopher 

R^in^MCU naofjn.aiTa 


was performed by Dr. J. AdoLf. nl Si. Paul’s Hospital (Grey Nuns’) oF Saskatoon, 
commencing al 1230 hours on November 3U, l£9tl. A copy of Dr. Adolf’s aulopsy 
report, dalcd January 3D L 1991 1 is mildt nvtfiLubk ib mt prje-r IQ rt-y examination. The 
report indicates iliar l|jc body w-as frozen, during the initial course of the cxamiiLAtiuu., 
that there were small abrasions of the nose, Ihe lefl cheek, the chest, and the knees, and 
(hat (here were no other signi Heart nulcpsy findings '["he report also indicules that Ihe 
poslmortcm blood altohol concentration was 150 mg/]00 ml. 

] am also advised, by the officers present, that there is some investigative 
information available to suggest thal the decedent was handcuffed by police at some 
point when he was Iasi seen alive. [ am shown photographs. taken during Ihe course of 
Ihe initial autopsy examination, which she 1 * a dirtincl bund-like skin impression 
extending transversely across fiie pxiertsof aspect of Ihe righi wrist and hand, which may 
have been produced by u handcuff. The phoiographs also show two small abrasions over 
llw radial aspeel of the right hand, around the metacarpophalangeal joint of the nghl 
Ihitiir.h, which do not appear to be associated with ihe skin Impression on the wrist. 
Finally, rhe photographs depict two parallel linear abrasions OH the iltue, which may have 
been produced by handcuffs. 

[ am f.iTther advised that this cxhumalion examination is being performed as part 
of an overall inveMisuiion into the circumstances surrounding the death of 
Neil Stflpeehild. Apart from any general examination Eindings, the police officers present 
are parlieularly intercsled in examination of the wrials {for Sufi iissue or bony irijuryh 
examination of the nose (for iuvcstigaiivc allegations that blood was noted cm the fact of 
this individual Whim hr was last seen alive), colSeelion oF fingernails For DMA 
hybridiESlion,. and col lection of postmortem tissue For DNA hybndizirtion. 


F-XTER^AT. EXAMINATION 

The body is lifted from the casket nmo an examination table and complete 
pOsinLOrtriJL x-rays art laken. 

Tlie body is cLad in a dark-colored long-sleeve pullover swcuLcr, u brown long- 
slceve bullon-iip shirt, blue denim panls, entl white socks. There: is r-0 undvTwtjr or 
shoes prtsciLi. A slion seamen: of a yellow melal chair, is found loosely on the anterior 
surface of Lbe sweater, close to the wrists. A Ihin rusted wire, which measures 0.1 cm in 
diameter, is ibund loosely on the sweater, immcdurlety adjacent lo the cbi'in A parted ly 
disintegrated religious card, having a picture of Jems on one side and die words of 
Psalm 11 on Ihe oilier snle. is also found loosely on the front of the sweater, in close 
ussoc:al icr. with Ihu wrists Lhe wrists arc crossed loosely over Ihe Front of the abdomen 
A thin metal chain, iviih an anachtd small mcul hean pendant, is found loosely on the 
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Rr STONErH ILD- Nell Chrislonhcr 




swearer over Lhe right lateral abdominal wall. An oxidized cross and dove pin is attached 
to the left breast region of lhe front of the sweater. An oxidized rr.etal ring is present on 
the left ^ fingeT. 'Itie clothing is cut off. wiih portions of lhe clothing, particularly the- 
bloc denim pants, b*ing ui a Siart of fragmental iom The clothing e|*itsc to iti? shin, 
particularly Lilt blue denim partis, are adherent 1o the skin such that they must be carefully 
peeled away. The clothing it discarded. 

The body is thal of an adoksccnl or adult human male The decedent measures 
17] cm in length and ueiglis 35 as received. There is generallyed dajk discoLoriUiun 
and desiccation of the skin with almost complete loss of skin over the lower extremities. 
Cephalic hair is abundant, is straight in character and is dark brown in color. The hair 
over lhe anterior half of the scalp measures It 1 cm in maximum length, while ihal over 
the posterior half of lhe icalp is 16 eflt in length- The difference in lengths appear id 
correspond- roughly with ihe she nfan ajlnpsy incision made over lhe vencx of the scalp. 
I he ears ^re desiccated. The orbits are sunken and conlain desiccalcd 1 issue only. The 
nose is desiccated. Some granular material it present over the lower half oF Lhe face, 
particularly around lhe mouth. The jaws are wired shin, as part of the postmortem 
embalming procedure Denlidon is mutual. with the (vecpiinn of v dental bridge thaL 
replaces lb-; right upper laleral incisor. The complete lower deni itiem is natural. The face 
and neck Is dcsiccaled. A "-V’-thapcd autopsy incision exlends from the points of the 
shoulders onlo the sternum and down Lbe midluie of the anlerio: chest and abdomen to 
the symphysis pubis. External genitalia arc those of a male. The lower extrcmilies 
exhibit the most advanced degree of skin loss, moist dccompositional change over the 
thighs, and desiccation of lhe remaining tissue The upper extremities and lhe back 
exhibit postmortem dcsiccalion. only. Tulloos, over ihtr extensor aspect of the right hand, 
lhe lateral aspect of the lefl arm below the jl-.tiuldcv, and the posterior surface of Lhe rlgbi 
*b::.uili]L'-r h described ai Lite original aulupsy exami ration, are no longer visible. 


piVlDliNfE 01'INJURY 

There is no x-ray evidence of antemortem bony injury. An autopsy bone saw cul 
is visible over the cranial vault. There is very slight deviation of the bony port ion of the 
nasal septum to the left, but there is no x-ray evidence of a fresh bony fracture of the 
scplum. The bones of the hands and wrixii are mtacL. 

Postmortem darkening anil desiccation of lhe skin does nol allow for proper 
examination for lhs presence or ahocncs uf injuries Abrasions described ov^r the bndge 
of the nose, over the left check, over Lhe chcsi, and over rhe knees, ai the original autopsy, 
are no longer idenli liable Desiccation of tissues of the wri sis and hands does not permit 
idem i fiend on of the skin impression noted on photographs at lhe mUiaL autopsy 
esamiii^Lihn. There is mi nhviuus evidence of any aiLierr.ortcm injury lhal wue not 
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Kfi- StON'ECIULP. Neil Christopher 
Regina MCI- *2000-2172 


described ai the initial auiQpSy cuarniitatEcin. PosiTiOTiem desiccation of Hit nose 
prevents a detailed examination, however upon incising the nostrils, there is no (ibvi^ns 
ev idcnce o F injury 1o the dried nasal cariilagc. 

On internal CKamiiuUi on, there is no evidence of injury to uny of the organs 
preserved within the trunk cavity, ir> he described futllier heLow. The hyoid hone ;uid 
thyroid cartilage are not present, such that they cannot be examined. The skull and 
visible portions of the ribs, (he -vertebral column, and the pelvis jure id I inhicl. 

Trace T-vidcnec 

A head hair standard, complete fingernails from (he right hand, complete 
fingernails from Lbc iefl l 3 '. 2 nd and y fingers, a complete fingemui] found loose beneath 
(he body, heart, liver, skin and muscle from (he biceps Tugion of (he IcfL arm, and a 
portion of the Left $" rib urc all lumed over Co Cpl. Warner during the course of lbc 
exiimmiilion. 


[> AT ION 

The trunk cavity contains- a green plastic bag, which, in lum, terniums viscera 
examined at the previous iiulOpSy. A small amount of fixative fluid is pntSWl wrihirt the 
bag, such thui the organs can be identified and examined. 

The heart weighs 275 g; the left lung weighs 510 g; the righc lung weighs 595 g: 
Ihe liver weighs 1,010 g: Lbc spleen -weighs 60 g; the left kidney weighs L 10 g; lbc righL 
kidney weighs 12U gi and ibc brain weighs 1,000 g- There art variable degrees uf 
postmodern aucolytic softening of each organ, together with some autolytlc Loss of 
anatomic structure. There is no gross evidence of any natural disease process that would 
account for death, In particular, iherc is no evidence of coronary amery disease. cardiac 
vulvului disease, myocardial hyperiruphy, emphysema, jiulnifliiary consolidation, diffuse 
fauy change of the liver, cirrhosis, bowel inflammation, bowel perforation, gastric Or 
duodenal ulcrralion, gastric perforation, subarachnoid hemorrhage, or intraccrohral 
hemorrhage. 


There arc ntl residual [issues within Lhc Floor of Lhc mnuth, lkc ncck L OT I he pelvis, 
such that an examination of lhc tongue, the trachea, the esophagus, the urinary bladder, or 
the prostate is not possible. 
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Retire MCL' tfZOOQ-2l~?2 
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RE: STONEfHILP. Neil rhrismnhcf 
R eemaMOJ 


HISTOLOGY 

Repsesental ive sections of die central nervous System, heart, larynx, lung*, liver, 
thymus, spleen. kidneys, pancreas, thyroid, adrenals, and skeletal muscle, all col Icl-lclE 
during lhe course of (he original autopsy otuimnatlon. arc made available to me. 

There are variable degrees of con gestion and earLy aumlysis within the organs and 
Tissues in each section. The lungs exhibit patchy edema, together with hcmoslderin-IrktLni 
macrophages in occasional alveoli. There is atrophy and fatly Infiltration within the 
residual portions of the lhymos. There is tkj histologic evidence of any mjtiry or natural 
disease process K> account foe deith. 


0 Autopsy Report dated July 3, 2001 by Dr. Graeme Dowling 

Exhibit P-31 

■JJJJJMIM 


KK: STO NECHILD. Neil Christopher 
tti-EinfrMCl ; «30O0-£ i73 


F[NGL\CJS 

I ■ Cold Capture with - 

{a) L7-yea*-old male found fTOMn in sub-zero temperature in an industrial 
area o f Saskatoon on Novcmher 29 h 1 WO. 

{h) individual last documented as being alive on iher Sale evening or eariy 
morning, of November 24.'25, IWChin a polite vehicle inwesi Saskatoon 
fc) Initio] autopsy performed on November JO, 1 WO. 

(dj Initial autopsy documenting parallel linear abrasions oT nose and other 
small abrasions of left cheek, chest, and Votes. 

{cj Initial autopsy photographs documenting skin impression on extensor 
aspect of right wrist, possibly caused by a handcuff (as per photograph 
comparisons by HCMP laboratory). 

<f> Parallel linear abrasion an now pOSiibly caused by handcuffs (as per 
photograph comparisons by RCMP laboratory}. 

(g) No obvious injuries oi nalural disease processes Identified at original 
autopsy lo account for death. 

(h> Postmodern W<X>d eilianol Cnnucnnurmn ISU m^' l WJ m I. 

(Ll No other drugs detected in postmortem blood collected at Lime uf ini I Nil 
autopsy. 

(jl Initial cause ofdcalh attributed Lo hypothermia (i.e. cold exposure}, 

(k} Exhumation examination of body performed al the Fdmontoji Mcdi-caJ 
Examiner's far: ibty on April 24,2001. 

(L) Advanced postmortem desiccation of skin and soil 1 issues, with 
po$LniCTitm loss of skin tuid underlying Soft I issues over liiigjis. 

(mj l.nable to identify mmor external injuries, documented at Lhe initial 
autopsy, due to degree of postmonem desiccation. 

(n) No evidence of injuries not identified ai inilial autopsy. 

■foj No evidence of fractures of nasal carli lage or nasal bone. 

(p) Nu evidence of bony injuries of wrists, where handc uffs may have been in 
place. 

(H) No natural disease processes idcT-lillcd to account tor death 


CONCLUSIONS 

This 1?-year-old was found dcjd h frozen in sub-zero lemperalurca, in an 

industrial area in the north end of Saskatoon on ihv ^fttTnnnn of November T >, L9W. He 
was apparently last seen alive, by Alnesses, during llie kte ct-emn^. or early morning 
hours of Novinnbui 1991 1 , in a police vehicle al an intersection in ct-est Sastatumr. 
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BfiBULLMCU *20 00-217? 

Documentation of his whcrratwui'S uflcr (his poinl in time- was apparently linking. ]1 is 
ullegod Ihat witnesses saw blood on [he faeg of |hc deccdenl when he was Iasi seen £]ive. 

A Coroner's nulcpsy was conducted on November 30. I<W. Two parallel linear 
Straps? [r-v. abrasions} were noted on the nose of the decedent, and additional small 
abrasions were found yn the kfi cheek of his fac-c. on his chest, and on his Jmces. No 
other injuries or nalural disease pmectvCS were identified a I the initial aulopsy 1o account 
for dcaLh. Postmorlem lexicology revealed the presence of a W<y>d jdcvhvl concentration 
of ISO mg-TOO ml (iw compared to the legally defined intoxicating level of alcohol, for 
the purpose of operating n motor vehicle, of SO m&'TOO ml) r wilh no other inroxicaring 
drugs identi hcd. The cause of death was auribuiotl io h ypcuhcrmiji (i .e. cold exposure). 

A further investigation into the ci re umslanccs surrounding ihis individual's de-ath 
wus commenced by Ihe RCMP in Saskatchewan in the year 2fiO0, Review of 
photographs, Uiken during the course of the initial autopsy, revealed thal the parallel 
linear abrasions nmed on ihe notsc toald have been produced by a pair of handcuffs, and 
also noted the presence of a shin impression On Lhc back of the right wrist, which could 
hate been produced by handcuffs. In light of this, and other concerns raised by Ihe 
investigation, Jin exhumation of the body was ordered by the Chief Corar.tr of ihe 
province nf Suskaiehewan. Re-examination yf the body wjh performed at the OITlcc of 
ihe Chi c f Modi cJil ttuuniner in Ldmonlon on Apri I 24, 2001. 

The exhumed body exhibited an advanced degree of postmortem skin darkening 
and drying (i.c. desiccation), together with postmortem !us$ of skin and sofl lissves 
primarily over Ihe thighs of both legs. The abrasions identified ai the iuiiial utuLopsy 
could nol be seen al the exhumation examination, as a result of Ihese postrrmri^m 
things. No injuries were idenlifkd that had not been described at the initial autopsy 
examination. In particular, there was na visible evidence of any fracture of the -cartilage 
or bone of Ihe nose. Complete body s-rays failed k> reveal ihe presence of any other 
bony Fractures. No natural disease processes were idtniifled upon re-cxummulion of Ihe 
relatively well preserved organs, contained wiLhiri a bag with some embalming fluid m 
Ihe ImaSt cavity, tn accorim for dejuh Likewise, re-exami nation of the histology slides 
ftora the original autopsy failed n> di^tose any injury ot natural disease process to 
accounL Tor death. 

AlUiough die scope of this examination wjis LimiLcd by Ihe degree of postmortem 
change as outiined above, there was no evidence of ?ny injury or oilier naLural disease 
process to Tefutc the original autopsy findings aid cone Ids ioiLj.. 
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To: AJSupL M. Zooriran 

Daw; Mnrcb 20, fflOl 

iciemal Investigations 


From: [Jan Wilts 

Ph«te: B23Q 

Deputy Chief 



RE: Nett StOnechlSd Investigation 

Our pte iW-P'TJH 


A10930 hours Constable E. Lnyttit approached roc advisingtiiot he had beer going 
IhfMjjh h\t rmnEoclua- nl his own residence and found t copy of Itio abovc-mcn-tiowsl 
flit He turned over two copies of the file to me ftqueicing tiiBi it be turned over t & Ihe 
R.CMLP. for firilow-up investigatioa. 
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OCCURRENCE REPQRT 


jocfcH DtaTir - tt irtf i Irak-trial hr*#* 


Cst. fi. lJCZMICEHE ti'i report.* tvr-isvj at tented at ■ wakten dentil at 123-3 ten. r WEfcHW, lit 


At UxU paint t wiM in • in ttrt flwld dlractly at ttw body. One 

iltWinj thai*,. I tff i rtwl r lM-tiadjf iml fnlt .tbat JJljmi Bmoo ^!»J^J = Ld-„_Ai_ till* 

I rub Km mtss. Tttv vi-SlIrfi UH lying I«4 ft. h&t* rvi hi* risfit aid*. Kin 1nf£ 
dr* hUTVftl ntvimwlh hin -tmr, plq _iq±t_Jioot*WI IlMl Uv tOBt> ffl i hM 

wo facing in a Sout h mji tnrif dlfKtliM Mid M* fact in m HtKrth-naafnrly dlnctirn.' T'h 
v£eU»-wm-***ilng jaaaA swis^i Gwiin?,. tmzt, .a.^mr*s. on W* l*n f»t r ' mittjwcK -& 
shfl right A»ti a bSJUn jacket with a amt Soy'n Tun Qafcoya an tha bock of the jacket 

■and black Ltrtter *hlrt and uraternaath that a white T-ihirt, Th* vlgtLs Jswt dirk hair “or. 

Bu-Juut of where tl* body -ra laying. lhda fmitpriiila. •'.pptartr! to be~H^!!nl — Aly4 M 
nimd- fchoy wi fjrru-Lba -Swith-and gntns.m.ft ft&TtblPSy .diCMlign .fit# jUfSicenEnd. pit o 
tight iii a ^ii4h was Just rtatli at body. 1 did not diack. any further oil ml In 

for-ra*hr aral. ,-v earpiwLn .in attmd.-Uut-Lim- V3n.i3iHL.miE*. HptMnG el#* *?» WrtftJ k 

Uvp H«t ant returned to ry patrol Irthidln an! aecu&ri bite area dicing 4T9T the arrive 
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SASKATOON POLICE DEPARTMENT 


CQNUHtJATIOPt 


at Ttomtificaticfi- I rm"fjutr with KicMr-i HAlfS AC this tin An] tv Dtug chi 

ha and Itun HEiHE barb work Car Biddle Ini in Lr jjm and Htn Liin.i.n.1 I Lnrp a ciisiri link r-rr>; 
«. cm Fte* Of * rw buiiMa 41 910 Slid 3trtn( ksit, Die tuatoorw has to iwtoe at tM 
tin and tte buetoaaa Juts eat opaned just yet. i b sum tout n-t nppmtL™ w .ely CKO tours 
Chid date., CtoY Tiotloed cmliLrtf in tl» tl-pld directly NbrUi at tte tpripound. At chi 
tin they wwi't <intf+ vhat It mu, tamer, of tor « ftai tour* at fcbihiilr*i ttey decide 
payt-a they tbould T> end ctedfc. RCWt rtTltKj, tin ,m arptoyaa yith todlc ictoEtrtM 
n*Ufl«| r.to ted/ end atony*] ^unjctostaly P3 to t5 fwt a? it. ateatvp] -what h 

=**, ™tuoi«il end omtaetwi the phllA*. Other pocpLn ito want md loc-tel otter 
footprint* tere otemrv*J to. the area. Ites* nr* alter n*n writing » tte Indite at tb 
teiLdtog end I vu advised tv iCYOti that aewal nt tten ted gone tut end tote 4 nt 
rwurtwsys, Id™, did *»b **Lh right up ti» tte vlcti™. 


At I M3 ItouMp., 8qtr tt?KK3« pciEtATtJJ aixi™t mi 5gt. ton™ began t*ttn? a vide 

of tte ecEna. At 1.T5? hours, to. rtHP. the Cnrcrar orrlvia.1, ate to, FEW «d cat. T-irrnfnnrg 
accented at tte teflte at I**™ tte body w* ftkrri. Or. rEFTf toltorai ttet fciw, tody he 
teen then fat seraml days as «nr* Cte footprint! that were iwvai In. ctH ino. to Lutrutte 
te be tew* tte tody tJikeft to Et. PmiLs H;#pitol ere* Identification was 1:<» with tte£: 
eiantoatiim. to, nw did tat team at this tin *4 Pgt. km, after conpletite tb 
/L4». took ten *bUi pxttfm at tte half ted the scene and once that u opiated, tb 
Throe of us h that is 5gt. JtmFJfl. Oat. LJCMHIBII ±^1 pp, nypa. pained tte txrty on it! 
4 tk. ate tor JVJel did n QilCk aadDlruibldrt such « ducking tte cteai fr twite* mxirt 
1 tte stantli, The rat of the body porta h» unable TO t* tot*™ af tha Erma 

t liLiawi. Tte yietlfl's anra wuru compart te^am ngaitet hli otiwt, cm hBAM, ncn 

tubkte LrtTO bid MlteUdd lh M tehteT bteC a person would to twp tea luvli wn^w wten hi 
was ddIiL FD31 etontnetiana it ^ipeen that th* wirtifd wn walklmj ooxiihi tte field, 

fall IrltO tte teihlte bn! -hbeiouflly Tried to pet up and lot aona nuoi uaa tot oh la tr 
pad jUat Laid tteri. and autea^jjently Crraa tfl 4«thr At H23 hounid iit, HDEUT airive 
with his tog, tamsr, te did tot Check tte ncete os tte My ai atlU ttef* tod a* Min 
p-utttog fur (ha *re.S.wai of Ml **ulnnQ» T fO awiVDd 4C ill! toura h Kith atoulance atbeteaiiTa 
Ttrry EFIDCUti end dreg FITTHVJ. They mm odvlued that tte body vtdf to te bsAmt Co St. 


Git. UCIHEIEH and Sgt. fOOT, tte body va plsete to W hteMltoM tod Chet tofc Ilk 
Kmc. AppctniteCely 14) hirWi.M totef CAE. tCBR T arrived Kith Service tog BEAR and tu 
did 4 Storcb ijJ UM to tepea of fuealbly fiftitog tte mUatog naming ihn or footprinti 

that Mould indicate Khars the sibptct can? trot- Aftar acfiBtetentaly 9-9 ednutef, Qbt, 
[AftfSiT advieid that he ™ rmC tol* » laeat* anything. 

»i Irotprinia an f«md to tte field SdJth ot tte tyatoew to lb it paMlbia tl» auaptot 
&F*t Atei tte street, rut bet-awn Tte busiimtea st 124 era! 3Jt 57 1 * 1 . street tost ml begat, 
tn tut ectoea tte flald UtoCtiTg thwerda Jibh Mltet. 


s £ \$ 

□*- □- fTi_.i-i - nri— 1— 
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S*SK>TOON POtsCE DEPARTMENT 
.INVESTIGATION REPORT 


MW*Llty Sjl - 4Mv19 fi» befri Lr™ir#j into this 


7 n Jnvewti^itjnci ldmitlty ai tha dEnuid hu Mn 1 , » eah]ti- wi B 

fLt^EprliiM. The docaaaad La m Hail qruUT*iihBT STa®Qn:L£i t ECB 
?»■.*** h right tftil* ffiflt ni obtsUinl firm tW,* 4K*rted md 

Jiant:3i'>i it -9a belongLsg to Mill S7TMEM1B, At 13t4 luum, rto™t»i 
M3*fIQH .m tr{ C*t, WI»tEKN_fiflJ aixlvwl KMT« 

1 (L*id Eli tha BOC block bat-ren 5TtXi n) itlth Street, EulutWI. 


TT-m 44£3M«d wv=j 1/tiig /«# d<J« «|Vl tf* Uil/ lying with tha toed m * ninthly dirctUori 
in or. »nty lot In tha SCO block tahnaa STth m] ,*itn .Stroat. font. .Hit, raly 
Hi the *x*i at* GwUdlJiS# Wi cha tt^nh ■Ido o£ the *W block 17 Ci Street, ton building 
being the Good Hast Tbcda building .at .324 .STtft Jfcxaat iv]. tin. nux? bulilnyr East &E-HH 1 
**ifSh ha* fo *Uew« O*- ra* o* tha building la tha bulidiray In which. tha ^ founl 

lying directly HirtJi *£_ The body ww-Emad iyv 4 %imCAlj_JJtS_iDat. straightJtHtll 0 JL_EJ>» 
h*ek ■■■f. tha tot of that iaellrtLrq. ttwiw w*ru ebvbtsI set* o£ Pane tracks in inw .71.3.1- 
ttHurla tha tedy, AU of Tir«m tracia . ttkil 4 >» jefinuated £cr uhy civilian wfc. ieund_UHl 
brfy add; tit, UGttECHEIE. ¥tm mi tin doty me xho r»c&L*lly ME Ed tha 1*5* to deteikna 
if S|i> W d*ifch vn h-Vnw. The <>ily other track hi freq tMMwtei tJm huEJHIrt rp 

on nth Street and »rth Lr.tu tha vawt lot MOM and. these fcotprcnti could be duwrt !y 

tied To tha deceased, These- footprints had boon ai Iijhtiy 4 nt *nt fha - »w »■» 

crystallisl nftictl indicated CO re that tin* mre net Emh rocrtprViM. Tha dHCMrod haJ 
wslk «3 ttortfi in ihl* «l>ty-JJSt and th^n *#U ini* -a - J^msocu. .In _tta. .raitot portlfflLSl 
ih* l*t CdulLho hlpmli ho toll <mc to Ehe r^ght end lard n&mfeaglje Ea** dd-h In the 
sura#.-- Jtt-BHa pslfli ha wuU neve OuLlM-hinmli up finn thla.-UU^Ti 41 ieh *rm aK»U*i™t[ieiy 
id i«t where ha lay 'ana dqun, Hn fem] With hia hands piiiad IriaidB the g1hmh 

df -hi# J 4 Cknt, - he - had m glow*- cm..— Hie -aina_uaw. p ill td. up- EiSflK.. hgdi^at hu rW h 
a rmnnaa: which append to be trying to keep him warm. f~\ *j\." 
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Thu Gmlne Section wai iwpwted tn muarina tte aooiio hxoj iIt*t the liMjy hsd bean cbxkv 
10 ■Jetfcmip* LT Hkm l« ft running iJioa In th* «iLl be CTTidjvj frail OviL 

tlw tocm&cd bnl n #5 ccrapofl or buMih iwe^ui tlM bridge Of hla comm and a nil «l 

the lo'sr Ltp. 

A, HW hair*. H^abmr It. 1S*KS. the oarun^r Or. Bun* FRfeJ attested at ram and via* 
the body. Tin Aj ctr nr IndioaUd dMC the injuries visible on the face onulil easily Hot,-* 
bean £*U*! by f # l 3 i ng few *mi mtn the. jroail, Ik indLeawl thry did not ar^nr tr 
be ten ktIolb. The body esmined ai wtil m [v-ift i hivt r alius it uo> £rw*i *iHj. 

for *Uf+ Si Seul piny- *■ 

Still pfHtc^aph* ctt! vldHW ‘^n enton of cm* Kntr mwHsuro-rats daw aid it wf 

*cft,onLnod that tin body w ftml nwrnidj™te!,-f i*J l«it Ulreeejy North of rf- bade lot 

of tT» building on 57 th 

At 1J2C bans,. Htrywitoer 19, 1390 , HD Aniuia-ica *tt«vW1 to ranova the body, at. Jtrti 
KLDCtEIOT nmmpOTlad tha tody » St. Pduli ltv?ltal Ptixgiw. 

At ISIS luuraj Nauunbet 19, 1990, Sgt. JCfTOM AtEodel at Et. Pauls Morgue vtaan 1 
net by Cit. KUroilOtf yfts had bMG -itn bio drawl. At Lhia tine Or. Jock KJQLPH, the 
?nt?rpl^Ut, MW tvto in Atteadanct. Hn IMleawd- W Nji OvjE m hsl U idad of the identity 
Of this par**! at tbfa tkm ml due to the touiai omilcti-r. l *, nqLOTted tfVK th* eiOChlf-O 
bo rwiwud so that vm could MUXt) It fM slum of Ldcntlf iratitm. 


ran- 1 

$ 

it" 

o-”. □— 


r 


r 

j_ — 

□- □ ■«- 

O'— □*— 
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SASKATOON POUCE DEPARTMENT 


In tha rlgtVS F*ar podl£*T Ql tin rinmnwl 1 ! Bluajcien* *t£* agn* pKtur** ore] papers. ZB 
paporn lud phorie nrrtNixi on than. Thn phone ruTtiezq ite iaj-azM, and qem picteir 

ra 4 eat at photosc** er 4 fmaia MffUsg cm it* hac*, To rUtl f™ etuin nrinn ftHn 
Tbora wire other color photogrmfa in t£iore indicating that the ^tategrecfn kti bein 
adduced Be a perra by It* Of MfU. Ami In thw brant poefce t of the nri iunfcn 

i*iirt >W 4 via' {HhUlning ocnt tal&jna cal ig -1 mum Cq L^wt. WSthing elaa w (cut 
on the body. A etcne « four*! to be in the toft running and It looted JjJrt he'd cm 

an it far wn! whlls it* than wui a natiwAto <JS|St*»Lafi into the Sent. He 
upa dhMjrwed tg hwt tha fbUoHing tatter* em hia body. At th* t»*4 t>f t km rhtfit thirl 
mu the initldla [f.S. Cb the- Lett Cgrh&Etn Wi initiiita wtdeh lcc&ad to be It fc^thjn 
N. On rh* 1W* of On right ihouLte vtto oa appraciimtaly t inch tatted -ith a rtMxn 

a heart ard Initial 0, hot ™ what thin rJ.Tr.^ iq It it ^na oat IdecMfIVda fes ieoUm 
at it. 


IWWfttflg ig the teUe* Station Cst r John MLSCtntTH uaing tf>t Jjtr&fWtibrt the latter* 
oti Uiin doraasea 'ffi' aeaiU iad Ihv IdOTtif icotion cord ayatm lor anybody *it3i Tha ]juit 
norm utajftJLhq With 5 Add # fU« o«» or Util, tat, KiUtiLEtlX cam up id to 1 1m Tuna Pbil 
Oirlacrfiher SH3-EEHI US r pulird the rerrird ami photograptHi end tps tha deacriptifle of Lfm 
tattocipri. It wss deterwahoJ |h*c Ehjn would be n gird, iftwlilie IMUEr f_r thla fciiaiil 
Qmi r MIDDLEOi * ha>iTrt '|>t ivryp n h i l m t jvi on llfij iBj.kLflLE.V'fl lit! UliJftfliLS E/- 


At Mlfl iBuT4 r HOnrtW J9 r 1190. &jt t Hi «KCH m. end lrhvmiiiijewf A*tth JAPTS »[!*« 
nt the St. p*i'i rhupiTel htr 7 JM whore the mroje wao opcnocE by Hinirig Superviaor Aon 
jr«ZWKvJ^. Sgt. hCRZtU abtaiiW] A tS^lit Uuib ccint hffiei the ±™«d on! EdAitifitd 
It tfl Nail OwUtofhaj: miEMUl. DLB «lth 4 tofll ftKefli of «03U. 


her 39j I4H, Sgt. >CR7T>I ciaored Et. a»il» HocpitaJ. 

taiiiLrij to Ihii cm luta bun turned ewer he Sije. .rJUWTS for puiposH. 
if !tln erri trying to dataznine why this- irdiviOjol would heuq -gnu out 
coan1« WL r »«* ifM of teai. COW ttejjUt tn Enhvdad to [dent. 


R 
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POLFCE DEPARTMENT 


ihvesugmion report 


Suoceh death nanrw rnEKJST* TiKL 


Tha fol Joup-ng iiwaitiqfltHn Mi con.lu=i.ail into tfi* death of tht 


tfl* Foaltlua idu-tti. floatEcu udi at this 


diflflifl*! rfispared to 111 a erlnilt*! record". 


crural ng AdmiJiiitratar MHE KOACIiIhSFH mtlrmKwi th* Mi 
__flO,TEli*. ■ 1 b«£-mlr iTiia i ti a ttun—ln,jir4tz_u. ruin Lain .ecnJ 


■ laa.St PMt-Hait-^aakatWSL._ 

ID 373 03 ii. The dficeBSod ha: 


IkiI rtnrd 144312 rrs#_2Ji3Hc 


2040 lira T iw.llliina_tlia coronet Er Palm at tfc* id-stitit^ fit 


it Iniraafcigulfih at that time. 


Ucltf rd1on Bold 112 JIBS. 5h* *fci adviiod at *ha diath ind stated aha had 


not scan tfc* dKIMlrf for Ipptfra 2 tn 3 Shfr llio provided *m with thi 


iddrcEE at hit Bfttbar being STElt* STOMrCUltO It Cooifadititlfih Crti 3*4 1473. 


dfiith. Stella gtfllMthilddtot* d iha hod Ult titH h. 


!tm at approK 21 d 0 hr*, thli confiraid by Jtefeel Stepchild, 


ficr s JAIWK 
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SASKATOON POLfCE DEPARTMENT 


report 


Conti Stella Ptltnd that, it dut TfM Kb m in tba msppaay 6f cnt 
JASESW B at j»g-**lbl* adicaa* M4 Av* I front h Job: 72 12 20. Kali tpjrj 


‘JO 1 tig to iea FDDT HIJSHTO3 chit night and that tbn la ft the 


22ID he* I itt*ndad at 211 109 Si 


rowaMbBC Jl/ln at appro* 2290 hr* and Ha ft«t*4 60 hat that h* Wintad to i 
hlWHrlf Into tha police hut ridded tiaa to PiCKMED uai aU* ibli 

to €5ontir» tha cLathimj worn by tha limit d^iitJ fa bnlng tB* ilka h* 
waa faupd V**£in« tbla data tha lElEnri hnwiit th« JicKat with tha V»Srda 


BOOTS 1CW* COUBOys 1 


u * F**ult ef tJn inv**tlfl*tiuif! tho followim paraopa mm believed to 
hava pODlbly had contact with ihd iacaaaad: tn th* past woe* fron nCrtmtlHER 
f* to IWVJMEft 2i/sa. 

1* £PST HHHTDH dobr 70 Id CD possible addraaa 1109 Mre X HQAT1K 


J* JASQM KHf 3th: TJ 1J ?S 


I.OBWIS (KCM.LEJH dob) 72 0 2 II 


4-5HAMMCH JtAE mnWKWKI BO&iTI IP *1 


NowaaalUtt 1* * fotfifrt girl frlwd GE tha- decsserl trad i□ Cncmatton fn 
Pickard !■ that hB had contact with her. 
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jgS» SASKATOON POLICE DEPARTMENT 

jfj£| CONTINUATION flE POPT 


3 

SOMES PE*TK 2i M 

“Y<rn is 


ntrxhtr to 1 leu up |i required by diti ihlft :ti otdar that tha 

Miil'lenad e»V b* interviewed *«Fn putilbl* » ditaraicii whit 

I n tnT»*t'iwS" tfi*y - cin - glv5 - r59a?9liig - tlfi : *i-r recipe lea «vir tb* paat'7 b/i . 


*riy information lAkh 0.1 V narrow tfMt tina of death afinitia b* pA*a*’; 
an to the caroner nr Fern . Hi advised that an autapiy would Lively 

not be performed till appctta Aun^yxllimku. DECErtDEH i/SO a £ter the body 
Ji&tt- thiWrf tint., _ _ 


1 


■ - - ——.. 

— ^ 


t‘ ]j™ Is***" 

[ji=_Hr_Im-u- 

3jL.lidLft i-M-LLiia-inao 

* n*ns 1 in 

liSISKiHT a 
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SASKATOON POfclCE OiPAHTTjtEM’r 
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•SASKA1QON PQitCE DEPARTMENT 
IKWESTK3AT*0*I REPORT 


NEIL- 


otpustcptceji 


iha hag mean the fax jpprgjt J mb< 


JJl 3i.Q Sflll-viitflr Dr 371 4JS5 


Ifeag him lpoka la [Whhi* Hwj».laltl 1 Httvimi Crm, 


tlE " ** L B u tan^a Cw». TTigy app^xenrly Bfct around nnd tiimu th e 
td t!l*y bad cci e*7cb « la lib far idM plnet. 


i-H FociBVBd *t the iUilan tflat tho 


n|> by CMtt i DAWIV HATT jjiJ wJjm tn fcfm north *nd 


md 1 +ft thur*. ThiB !■ EjB|l#v«d to be Info 


*■ MiHlt at *ha JHgt M hl fl jid 


EPO'E HUEBTtW btlnf hi tjnsata* in a court 


iqBlntt &ixy ftr-itc- TM tiln, 
pJ.jy*r In. till 3«:HMie9/9<l will tlu dtceitad Hpp rollud qvie flu m* Tt4t.ta. 


nJ wai footing *.rt>Lwa with Him glrlfri«:n>a 


<Hd h*r rum* U raTMHJl WMHMWtET TJ lfl M iddriBB 


mkitown bBllnved «■ live in Ragipii 


thl*. info 1 b e wult of pdMftbB trying m ?at tnei at fcftB Jrattl. _ 

_ 3</3B the dr;«[ml HboMiad lip tt tli-t EMPHBSTMg DPWpg *pt* 

BULtP HUS UOI JJ, StrBBC WflU muJiO DS CtLACIpTjlE NEE?!, 
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SASKATOON- POLICE DEPARTMENT 


CONTINUATION REPORT 


ant! i9*q hr* I *p ,»(1 to Cl audine Hentx who noted that rh <2 was out 

evening Of CJOVtifcbffT JI/SG And her former caamtjft Um was befeyaittiji* 
lien? with h4T ItCII UlCItiU NEETZ *79 Confederation Crm IBi till, aftl j 


TKENT EWAK7 MS AVE K KWH i** M37, and Gjmy NflASI! *?a A¥d K South, 

Du eJiwttinvj the call* dlaiatched; f IfWtfd £M,t C*-. Hartwig had 
attended at thii ra*ids ace at appjijs J)56 hri and cleared at 9017 hn an 
KavtmMr 25/iO being unable to locate the J**8»aed. 


1*51 hti JftSan CAlied ar.i advLaed He wa* with th* deceased for 
if the day and evaniiuj of SOV H/ftlK 


hhdnd at 3jai Ave P teutb where I met with JASON ftOf 


*h0 provided a witness atetenant and indleatao that ba and the deceased 
ognther that date . ftoy and the dtetlsid wit to JDUC BIHWIsOM it 


JlfiJ Milton 3Croat vhtet Lhay aat abound from apptax 1*081 brs *t which time 
they left and want to TKETOft NOMAS EUR! hoaa arriving; at appro* 1J*5 hra. 

They then want tn circle Part Mall till approx lild hr* then so stalls 
Stonecbiids. They a11 egadly conndMd a bottle of alcohol F at Eflftritng* than 
decided m loo* for LOCille W*tl. Aoy *tat*a they tiled *0V*Sil buxaera 


at Soowbprry DPwnS bat eOSldnt get in and litally Nh*ot tbair asperate w*y* r 
floy claim he blackad but and wefco up it Binninga Later. 

treat Ewart confirmed that tin deceased wa* 4t Siwwberry Downs bg.t 
ha did nflt iw Pny with hlffi. ___ 


R 
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SASKATOON POUCE DEPARTMENT 


larue CUAIS an the Efbdfc Of It 41 the tlais he was it Ewartj 


Itatea the last tin* hi 4dU th* decerned wi it approx 24Da tin jsgu Jo/ag 


ZHJ hr* £ JpCii to Lucille lEectz who adviue-3 that she saw the 


44e««1«£ 4t apptox 1449 bet Nqv 21/40 or 


and walked to Usa house of Julie Hinging* Tbi* 


ilH not phy*tc*lly tie the dfrciiiod it that Lite -which wan about 2*QQ hr a 


2lf> ftFi Tft<H £w»ft attended at ttur it-atiOn and peOvidod i wl trios* 


tnt regarding thi-a occurran*?*, 


thi IMtol-TWEion eb&ut Pe*tt* cannot be ruled gut. A clunr picture will 


4bow fallowing the eutOMY *hd Hi Cirdln^s, 


IE 4 4 PCI El bit (Ait «V* d«*»id Was in fdct vclnf to turn hkru-i r in 
«* indicated by the witness** and uaa po-flilbiy httdioy foe the eerfottieuuii 


centr* Oh 5-Oth Sttrit 10 do 40 When due tb Ms 4Hedged intooticatad-tati 






VrtTNGSS StATClCffl 


Jb&idjfets A&7b&ifCr*t jbJJ 

2-'OOffl*' tettZpa&*•& ajjfes 

, &*M iW iv iu 7&dbkA*^f & usAZfc a■ diJj' _ 

&.J&*J~ &£d. £j*nt 

&s& oJr&4t£s $. ■ ?$“ rf*f&***s&t*£ ^ua&^ 

c^i ^teU ^JJliJ sU&*£ 6*tf£&iit<j %ztn£ f J2&t£p> t &/& ^UtL^ 

4 d .Z^j%cj[ r,A&.d^ii:' J j^^c^iOc> 

■ d&frt? ^9 d& U+&& JXs&it 

ftesish. J&0£i*A**suJ _& r ^ f&Zd. 

Of Jn W£ W£**na fpi&ttsu L&tpt. AiA 

^ tisfaZ o^% pHrti i*W *utl^ Zidte+%J 

hmL 4*O^A^S 

t*A ft Wfi/ , *vt; Fls&t jfc, s%*dd> flW 

dLt^V^ 1 tkf IfcafEW- 7fcn£^ r~l4-4 M&id, fa/'ts- 

iAt^i 7fiJZ-t*by drM^ ii/VU^i^r 

Ki 1 i^w/ ld^<i ^ fi-G UV£ ftS&jJfri} 

LAvVi ^ ft 

.U^. t^yl ikvyj fauffry 
In. Jr G'vafri M&tWftb&t c(i &0& ^U? C Mjfcur* 

^ z&fanj&e\ UVt>^Luft^ vinyt bfiaff&f 

^ 1^/lV^{ fwiQ OuJ d dfrrrf f.vl^./ 

LJLr- 















Saskatoon Police Service Investigation File 

Exhibit P-61 


R 



. SASKATOON POLICE DEPARTMENT 




, ii^C P-e^^a 


. 'iWL JUtA^n P^q 

tPfe&UyiQ fysr ?1 

iWp ’xAgj>r. j?- k/n^; ^ _ lpz&?\ L^odj^ 

T^sd^ J&j .p r&*£ - tt 

,k?>v ii. .y&d 

Xl. js\ [hzr J-esi£ ** 

p rr^*JA$t /W' ^ 
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5-HPDEIH DEAT3C NSTL STPUtCUlLD 


JTliaisTOPHes 


At appro* H10 hr* tbi* data 2 mpaX* with Shawn BTJipti; who ihformd 


apfrDJt tfPV 19/^q- and t\*n.t npoka to 


iJ)0 hr* ie**ivS*a at JI69 ALlton atr<n*t and ipolt* t* £ KANNfcW JflCflT 


on iiaiits^r U/99 *t Appm* IOds) (y. 


liiilnq a hot tin *£ ail ant Pftft Itodka wltft Soy *nd l*ft hop Mm at *p pt 


Hath Might rttid Julia fl I nni ng ulao t#et to p> out for cot?*n. £ha dtd not 


jajdn bov r^tufjiod to msp hos* 


it«c: that di^ftt and aaid He and tjn* totnaaod had word* *hd thalr 


Oaty PEitt hew*v«] 


HiS nr* attended a: Hdy BiashtOrt 110i Avc K Hdrtin ft^ain no aetiyity 


153 5 m* T apokc to Hr Adolph umh 


*tilL partially ftwia at thn puat «?rt>ia on 


|SG? X JARVIS 


7 

“T=imP«— 
TJ (Jfl 14 

ft 

SfttfiDQ 
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C0hTifJU*T!O« REPOST 


co rat; Pdoiph aAvla+a fchet it u*r poopibia fee lh* dmuri to hav* tmari 
dead place t he JSHoir /K hfivpVer h* Incited that l4(f Iftltlnl opinion u«« 
that ihp had hemn desA im * utrtihua nf 43 hr*. 

Ha tMt another one pod a MU dry* Muld rot ho unutfnal u firpfc Cf 

all. ETPOnreSKIA would *et iq followed 6v death, Information indicate*. hi 


laonad PEcuhOl prim 


turn uculd 


to the BypothoTsU*. Adetph COnflmiKl 'that there 


d*C**f*d 4 rtd that no foul p[ay wan evident and t &0 dacoeoed van a wall 
Bournhaa 17 yeer old. 

1545 hr* apilte to Sflt Moreofi liant who advired tha exhibit* f D! 
TOxicOl-opy are to b* Mhih'to the Crim* [Ah Asginp on Deci/M and ha will 
■ARpb to hirg B 915011 AlEGhQl l*Te] completed •> 1Q0C1 41 pQlltbla. 

Several Cf ISM Etufipan Tip* hPV4 *ldu boon TKltVtd however it il 
tha opinion of the InVnetiyPtor that tbein ira unfounded pud directed rur< 


toward eaiwlng aidharnDD/ co thn itqic igaimt tha Pratt*. it in felt that 
unlnip pooathirtig turncfat* hy way at evidence to tha contrary i* obtained 
- hfl Jtva*P*d died from exposure and dtore to dapf-h. there ia nothing to 
indicate why hn vae In tha pm Other thin pcuEbllitle* ha wpp godng to 
turn hiuplf in to thn correctional centre do win atnifptlhg to fallow the 
tficka bant lO Sutherland! group )K)H, at amply wandered around drroJf until 
hn popped Oat fron til* cold Pnd elcobcj. from. C&nciudffd Pt thil time. 


SOT K JARV14 


□’-'a- Iw 

??£-i»!*w fiu 1*1 " j 


MORAtITT tl 
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DECADE-OLD DEATH RESURFACES 
N... 02/22/2000 

Publication: StarPhoenix 

Cutagwy: Front Pago 
Day: Tuasday 
PitttshKi:Q2eMtt» 

Pafla: a 1 

Kaywwd*: MWkatoon pofcti, freezing death, atonadiHd, crime, exctoadw 
Caption: SP Photo by Richard Mayan - Nail SlmcHiltf* body was found 10 years ago 
in this Gold in the eft/* northern industrial ww, near the 300 block of 57th Street 

Decade-old death resurfaces 

Neil Stonechid's family questions why he froze to death in this 
field 

Bytine: Leslie Permaux of The StarPhoenix 

n w *4 £ -26 c Hovtuktc tight in I^Owboidrui^ Native IT-year-old named Nffl 

Staaeditld created ft ruckus at ui apartment budding and thru disBppmrai. 

Fnm days Istv, St<jneot»kJ tuned Up froun ftotd. « the nanhfiH <*fge nflhe aty. A victim, it 
Stittned, of dnmlcen mamderTng twi ■ frigid rught. 

Hit mother suspected foul play limned ifllety. 

"Why wu he found my up in the north industrial ansi with oofy one shoeT SieDa Bignefl 
asked three months after her Hdidnth. *Wlfi kid goes out with only one jlmf 
aigpdf a douKs were fuelled last week byalkgrtkkdthal stime Saskatoon police officer* may 
he dumping troubtaBakers outside of town in coJdwernhm. The R.CMPL* invejtigitiDgfoe 
allegation? of one ram, and tbt «p*5UPt detlha cf H Least tim othoTt. 

thought light ■WT>'pfniy ton, I always knew there waa sCmethiiig; wrong with tins/ 3igoe£ 
said recently from tier home in Crcus I j*V* Man. 

^ 'I always bebeved dtepobce nnefhn for me. ijunaiA understand ihu * 

Her jutpkkttt had been confirmed long ago by St-onechild , i l^yoKdd friend ud d/mkictg 
partner on that arid eight. The friend ™ the tut known penon to see Neil Stowdnld alr^. 

The-friend bn always maintained he watched the oops drive sway with Stowduld to the back of 
s Sulutoon dty po&ee patrol car. 

__ As the car drove away, the friend sayi Stooechild waa aaemtang, "TheyTe gonna IdU me,' 

Weeks later police oonchided Stonecttld cSed trying to walk across the nty to turn fauraff Ln at 
(he cofiectknal KtiutL He anim(ited thb; they eaidv m the wee houn of a Saturday onnim^ 
while drunk, in -2* weather, wearing saenkm, ijmn jacket wda tumfregaefc coat. 

For 10 years the friend, t young titan with Isj ownln^th} 1 txumnel rewrd, hu eonsstemiy 
u^HWIed has account of the mctfenl to frieads, lO baldly And to ■ youth detention staff** wtio 
worked with faini 10 yean ego. 

The friend iepmed the simy again in an interview Monday. Hia hands Aock, Ms tytsa watered 
and be was visibly unified during the interview, He asked not to be identified because he is afraid 
of the police. 

Neil StonechiUandtbe friend wen both young inmbiroublcwith the law on Nov. 22,1990 
when they went Wfl drinking 

Convicted of break and enter carter that year, StonecfcSd wii supposed to be in n poiqi home 
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fix young offenders, He had wrtled My carter k. tie wo(i Jud A rant wia out for Eu imaL 

Juri after iridagfr on tlx 24th, StnetfHld ud hit buddy worn, to an apHtmem buMng on 33rd 
Street West uni Coefedmtxwi Drive vhsUbw finend, Likahe Hone, wa* bahytStoag. 

The pair wemt sum *b«e 10 EbdHowt bo ( bey travel on dtwre and rang damn of 

.ONTO: Pkw hc Deaths 
Page ji! 2 - □eslhf'TlKy'n gonna loll me" 

Kona 4idnt Id her ftiends OHO the IptTDOffl because she wli babytitting nd they wen drunk, 
especially Htil 

"I Stitt bavn smug repeta about dal to this dtty,' Hone said. She Jaier leeraed (hal HdHOnc in 
[he building callod polka. 

The (Head hu cold Hid tired fctd be tried to convince Sftmcchikt tn give up the hii* 

Sionechild neftued, »d» fiiend beaded btbe opposite dnetien toward a drinking buddy* 

A few TtaduUS lutr wMk tbeirirnd wbi walking south along Dwfa£nker Drive, 1» sayt wo 
polkeoffinn drove tip to tnra frqa hi alley. The v9on i fkwj 3tJT UtSdU mi tfeyiicd if be 
kww (he young am siting mtl* bide of lha;c«-. The young ran in cuatody mi Neil 
SlweHd. 

Th# Eitod Hya be gare ■ false name to pobce sad denied he knew Stofiecfcddt wbo *14 
raetanq and bleeding in the bttfcwtf. The flieod nyi he bed became be tm wauled by polk* at 
the time and be already had a krtglby tiimhul record. 

"Neil *W screaming ray name, idling me to help him. Seeing trim sitting, in ibectf bfcethit, f 
was muo puslioa [Daut lo^ri in Ihai or with him, $4 I bed/ be laid. 

"I know it was hint. I rauldnfr be mm pMitnre. He wto ■Cnanxng ray name It oouJdnH have 
boor anyvnidn* 

As Ibe oar drove sway, the frfeod styi Stancddd swore and screamed: Thcyq^nvlallnt, 

^neyVe goroatiU ntt " 

Five dtyt lutf. Oat Ntnr. 29, 1990, SlLjoecMtTj ft iiwi body w» IbunJ b 4 field n Saskstoon's 
Uflh industrial are*. near the £00 block of 57th Sum HeM fcMtttow Im a Aoc. An sumpey 
coadbinod lie died fro® hypothermia, Hbbodydrartdin agm of a Xmgglt, ocoept for rneql 
'sentehea* aeroai Eu «*, police Said. 

When the body W Em found red before it was utaaifisd, police said the vOudg ud was 30 to 
ISyaootd 

Early id 1991 police concluded Sioneehild mtabty died trying to wilt to the «wnoctMiHl 
Centre Id sumuder himarff 

Tbo po&u noted that the youjg DU was ratrandy drunk and wv la# w jufl after rfliiJragbl 
ua«4SVHHK4JUftai]]nl Stmt and Confederation Driv^ c«HI*ry (O tbe items of Ibe 

Stella BigntUvnadofed bock in 1 abnn her SAbt dcrah Sbe ihvayi su^ncted (ail jriay, 
although mitiafly ahe (bought a gang my have kSkd ber aon. 

Then the hand ftwn (he Head. 

Biguefl. Lutdle Homo, and another son Juop Stoneebitd^ CKh fecAlfy eonfinn (fan Stand has 
bem atead&H in bn acoount m vi^loul OCttmUM- trace 1990. 

The friend lays he spoilt (0 Jwlk* twice about bis aflegaPoos. Ha uya a polkse officer Wtk a 
sWemetB from ham ihoidya/lkT StonncfriHi fiinml He abn says he approached bonncide 
iiMigatHitcvnl Dodb later. He never hand ftflH (be potke again about tbe brideim 
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SaAatood pofioo cwld not confirm w deny tbo claim Monday. 

The friend 4l» *ty* 1* HD*d bu account to n rt*lT fTWflber at Kilburti Hall in 1991. The stiff 
member OOnfirawJ tint rartkm Mood*?. 

Ibcfiimd hna Dawbimi Subetcoa lawyer Don Wormc for advice on what to do neon 

Bpdlw«ilefiedvU(btf bb Haft death woukt have been aw HKBpktriy kvestifptcd bad 
her xn bent a white pmofl, or the son of the inajw Of a pofioe Onmnawner. 

PoInC^DmSfxiC^dienewseHlfflthepoUcefiaruin 1991. masted tin the! Hhsh 
WB inwitigared tbornughJy but M evidence of find pby wu found in Stomchiltf i death 

"A trnDend(Mi uwni of work wait into that case,' Scott luj jo 3991, At ltd taut bo ted od 
baud a ttpct itrvee&gahn file, "in™ an unfortunate incident. ^ 

Tlw RCMP tea fcnumod. the invarigatiop of two rwtm fretting deaths of Native m on the 
Outline of SaAatou. 

The RCMP q *1» probing lUgktioai that pofoo dropped mother Native Utri Outaide trfto™ 
iu frecnngwtalhir. Two officer* have been juspmded firwn the force in dtti ce*. 

The StvPhoefH reported last -met an aDoptioo from a Native nan wt® atyi he m picked up 
hr police while drunk and dunf»d nortbwwt offown eboui a roontfa before StoDochiid'i duth. 
That man walked b*ti lotbeaiy. 

RCMF SgJ. Back Wycbneduk nyt the RCMP Ulk force ia not currently looking uHo the 

Stmeddld we. 

City police Staff Sgt dm Thrown uyi Ibe SEoaechild Be wqfl be reviewed and may be 
forwarded to the RCMP task force, uwf£ . 

■W^re aware of itwtfni looting at it, and well have io *ee what wo do wilt h. IftteBai* 
turned evtr. any hdbmMnq will have to come from. the RCMP. F 
Hutfayi Noil StorecMd 


Summary of Oral Rulings 
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Summary of Oral Rulings 

1. Disclosure to Non-Clients 

The Rules of Procedure and Practice provided that counsel are entitled to provide 
documents or other information obtained from the Commission to their clients only on 
terms consistent with the undertakings given by a counsel and upon the clients entering 
into a written undertaking in the prescribed form. The Rules of Procedure and Practice 
further provided that the Commissioner may, upon application, release any party in whole 
or in part from the provisions of the undertaking in respect of any particular document or 
other information or authorize disclosure of documents or information to any other person. 

The Commissioner ruled that applications for authorization to disclose documents or 
information to a non-client may be made ex parte by letter to the Commission. He directed 
the application should specify the documents or information sought to be disclosed, the 
identity of the non-client and the purpose of such disclosure. The Commissioner directed 
that it was not necessary to file an affidavit in support of such applications, and it was up 
to counsel to determine what they wished to have considered in support of the application. 

2. Pre-Hearing Conference 

The Commissioner conducted a management pre-hearing conference by telephone conference 
call with counsel for all parties with standing. The purpose of the conference call was to discuss 
procedural matters such as the order of examination of witnesses by counsel. Counsel were 
urged to come to some agreement as to the order of examination of witnesses. If they were 
unable to reach an agreement, the Commissioner would direct the order of examination of 
witnesses. Counsel were able to agree on the order for examination for each witness. 

3. Objections in the Course of the Hearings and Request for Adjournments 

The Commissioner advised counsel that he did not want to hear objections in the hearing 
room unless the objection was first raised with Commission counsel. The intent was that, 
as far as possible, counsel should attempt to resolve such matters amongst themselves. If 
counsel could not reach any consensus, they were encouraged to discuss with Commission 
counsel the appropriate procedure for raising the issue before the Commissioner. The 
Commissioner noted that there may be matters arising in the course of the hearing which 
counsel did not anticipate and that it may be necessary to raise an objection without prior 
notice. However, the Commissioner indicated that he expected consultation on matters that 
could reasonably be expected to arise. 

The Commissioner also advised counsel that he would not look favourably upon any 
request for adjournment based on unavailability of lead counsel. If lead counsel was 
unavailable, he expected that alternate counsel would attend the hearing. 

4. Ruling as to In-Camera Hearing and Publication Bans, August 25, 2003 

The Commissioner delivered the following oral ruling on whether the preliminary hearing 
into the admissibility of polygraph evidence should be heard in-camera, and whether a 
publication ban should be imposed on such hearing: 
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"There are several preliminary matters I must address before considering the 
applications brought before the Commission today. Counsel for some of the 
parties have suggested this proceeding should be held in-camera. That is, with 
no spectators present. The same counsel have also suggested I should consider 
a publication ban on this proceeding. Counsel for other parties have taken a 
contrary position on both issues. 


I am now prepared to deal with the preliminary matters raised by counsel in their 
earlier submissions. The restrictions suggested by counsel for the Applicants and 
supporting counsel have raised very serious questions. The objective of this 
Commission is to conduct hearings that are as open and transparent as possible. 

I set out that objective in the clearest possible terms at the commencement of 
the Commission's work. I believe that that has been achieved to date. 

A direction that this matter be held in-camera would preclude members of the 
public from attending this hearing. No such restriction should be imposed unless 
I am convinced that the nature of the matter before me requires that it be 
conducted in a closed session. The matters to be discussed involve a possible 
admission of certain evidence. If I conclude that evidence is not properly admissible, 
then any reference to it would not be appropriate. The only way that I can assure 
that a spectator would not reveal the nature of the application and the proceedings 
which has taken place today is to direct that this hearing be held in-camera. I 
must therefore most reluctantly direct that the hearings be in-camera. We will 
take a short adjournment in a few minutes to permit any members of the public 
who are here to withdraw. 

It seems to me the difficulty with excluding the public from this process may be 
offset by allowing the members of the media to attend the hearing. The media 
of this country have and continue to serve as surrogates of the Canadian public. 
They are professional and fully acquainted with the issues I have discussed and 
the need for safeguards to be imposed in some cases to ensure that a judicial 
proceeding or inquiry properly balances the interests of the public and those of 
the participants in the process. 

I have concluded, therefore, that it would be appropriate to allow the 
representatives of the media to attend during the hearing to the end. 

However, I have to be mindful that without more the journalists and reporters 
present would be entitled to publish a full account of these proceedings. That 
would not be logical or proper in light of the concerns I have expressed earlier. 
Weighing the right of media representatives to report and the interests of the 
participants affected by this application and the public, I have concluded that I 
should ban the publication of any report of these proceedings subject to the 
condition I set out hereafter. A publication ban will therefore take effect 
immediately and will apply to any preliminary matters dealt with in these 
applications and to the applications I am to hear. 
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I point out to counsel and the media that in the event I allow the evidence which is 
subject of these applications to be provided to Commission during the Inquiry the 
ban will not apply to any evidence presented in the hearing. The media will then be 
free to report such evidence, subject to any other directions which I may give." 

5. Ruling as to Hearsay Evidence 

Stella Stonechild-Bignell was the first witness to testify. Counsel for the Police Association 
objected to her testimony as to what she had been told by her son, Marcel Stonechild, as a 
result of his inquiries as to the whereabouts of Neil Stonechild. The objection was based on 
such testimony being hearsay. 

Commission counsel took the position that the strict rules of evidence do not apply and the 
proper test is one of reasonable relevance to the terms of reference. He further indicated 
that evidence as to what people were told about the disappearance of Neil Stonechild and 
what they did with such information was reasonably relevant to the terms of reference. 

The Commissioner ruled as follows: 

"Well, as you know, I am not bound by the rules of evidence, including the 
exclusionary rules. But I must say that it seems to me that evidence as to what 
happened early on, at the beginning of these events, and what was said, including 
things that may have been said to the police, is extremely material because it 
bears, of course, on the early stage of the Inquiry and what happened after that. 

So that even if this was subject to the traditional rule of exclusion, I would not 
apply it in this case. And I must say with respect, I agree with the comments that 
have been made with Commission counsel. In the circumstances, I will certainly 
permit the evidence to be introduced." 

6. Admissibility of Evidence of Incidents of Police Transporting and Dropping Persons 
Off at Places Other Than Detention Centre 

Counsel for FSIN asked Cst. Lewis if he had any knowledge of any person detained or in 
custody of the Saskatoon City Police being taken to a location other than a place of detention. 
Objection was taken to such question on the grounds of relevancy. The Commissioner ruled 
that such question would be allowed provided it was limited solely to whether the witness 
had any knowledge of other instances and did not go into the specifics of any such incidents. 

7. Objections to Evidence of Unrelated Police Misconduct 

Erica Stonechild began to testify as to an unrelated incident of police misconduct. Objection 
was taken to this evidence on the grounds of relevance. It was argued that the evidence 
was relevant as it provided an explanation as to why she didn't go to the Saskatoon Police 
Service with information of possible police misconduct. The Commissioner ruled that a 
general explanation could be provided, but the witness should not go into the specifics of 
any prior incident, as that could require an investigation into those events. 
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8. Qualifications of Gary Robertson 

Objections were taken to the qualifications of Gary Robertson as an expert in the area of 
image processing, image interpretation and the application of photogrammetry, which is 
the making of measurements from an image or photograph. Commissioner Wright made 
the following oral ruling (October 21, 2003 vol. 22, p. 4160-4163): 

"THE COMMISSIONER: Well, I've had an opportunity to consider this and I have 
three observations to make about this proposed evidence. It is obvious that 
photogrammetry is an area of investigation and analysis that is evolving, and that 
concerns have been expressed about the technical and scientific competence of a 
witness to express an opinion based upon that technique, and to express other 
opinions as to what conclusion should be drawn as a result of measurement 
observations and analysis. 

I have also had to consider Mr. Robertson's professional history and whether that 
supports the conclusion that he is competent to express opinions in the areas 
Mr. Hesje has outlined. And I say now that I have some reservations with respect to 
that, but at the moment they are not so significant that they affect my final decision. 

I note that this is an inquiry, not a civil or criminal trial, and as I've observed before 
in my rulings on other issues, I have a good deal more latitude in determining 
what evidence I will receive, and indeed the thrust of the cases is that an inquiry 
should be as broad in scope as possible given its mandate, and that one need not 
have the same concern about rules of evidence and the like as might be the case 
in a civil or criminal case. Now, as I've said before, that's not an invitation to cast 
aside the rules of evidence. But there is no doubt in my mind that an inquiry does 
have a good deal more freedom and latitude. As I've said before, it is important in 
a proceeding of this kind that there be access to as much information as will be 
helpful to me as Commissioner in reaching a conclusion about the circumstances 
surrounding Mr. Stonechild's death. 

I may conclude after hearing Mr. Robertson's evidence and the questions that 
have been asked of him that he is not finally competent to give his opinion with 
respect to either the measurements or the comparison of the measurements with 
physical objects; but that lies ahead. And finally I might accept his evidence but 
decide what weight, if any, I will give to that. 

Having heard the questions asked of him and the submissions that have been 
made by counsel, I have concluded that within the scope of the inquiry it is 
appropriate to hear his testimony. I cannot say what use I will make of it, if any, 
until I have heard all of his evidence and the questions asked of him on cross- 
examination. I note that counsel will have a full opportunity to test that evidence 
in cross-examination and there are a number of experienced counsel here who 
can address their minds to that issue, so I'm sure that it will be fully examined. 

As a consequence of the questions they ask him, they may finally be successful in 
discrediting him as a witness. I don't know, that lies ahead. However, I find for 
the purposes of the inquiry at this juncture that Mr. Robertson is qualified to 
testify on the limited questions outlined by Mr. Hesje." 
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9. Scope of Questioning of Expert Witness 

The Commissioner provided the following oral ruling (January 6, 2004 vol. 31 p. 5878-5879): 

"THE COMMISSIONER: Very well. Now, are there any - I think that it's helpful 
for me just to make a comment here about questions asked of expert witnesses, 
because there may be a temptation for any expert - and I'm not singling out the 
Doctor - to express an opinion in an area that he or she has done some research 
and reading in, but has not really concentrated in that area of investigation to 
the extent that they're entitled to be treated as an expert. And I think that all of 
you need to resist the temptation to draw experts into expressing opinions in 
areas where they are not really qualified to testify, even if they have opinions 
about them. I have an opinion about recovered memory, but that doesn't make 
me an expert, let me assure you. And I couldn't utilize my own beliefs about this 
in reaching a conclusion about recovered memory or something in that area. It 
would be inappropriate for me to do that because I don't have the qualifications. 

So I just remind all counsel that, bear in mind always the purpose for which the 
expert has been called and that implicit when qualifying the expert is the idea 
that that individual will only be asked questions about the area in which he or 
she is qualified." 

10. Application to Call Various Witnesses 

Counsel for the Saskatoon Police Service brought an application to call, as a witness, 

Dr. James Arnold, a clinical psychologist. The Saskatoon Police Service desired to call 
Dr. Arnold as a witness to provide evidence on memory formation and recovery and the 
therapeutic technique of visualization. It was also submitted that Dr. Arnold should have 
an opportunity to respond to evidence by another witness, Brenda Valiaho, who gave 
evidence that she may have obtained advice from him in 1991 prior to performing a 
visualization exercise with Jason Roy. 

The Saskatoon Police Service also applied to the Commissioner to call Brian Beresh to give 
evidence regarding Gary Robertson, a witness who provided expert evidence to the inquiry. 
Gary Robertson testified that he provided some expert assistance in regard to a particular 
court case. Mr. Beresh was one of the counsel in that case. His testimony was intended to 
clarify the nature and scope of Mr. Robertson's assistance in that case. 

The Federation of Saskatchewan Indian First Nations applied to call Dr. John Charles Yuille 
and Dr. Elizabeth Loftuss to provide expert evidence on memory formation and memory 
recovery. The Federation of Saskatchewan Indian First Nations submitted that the evidence 
of these two witnesses was needed to provide balance to the evidence of Dr. Arnold, a 
memory expert proposed by the Saskatoon Police Service. 

The Saskatoon City Police Association applied to the Commissioner to call two witnesses 
who were, at the time, serving custodial sentences. As a result of potential safety concerns, 
the Commissioner made an interim order preventing the publication of these two witnesses 
identities. The Police Association submitted that both of these witnesses had information 
that would benefit the Inquiry. The Police Association submitted that Mr. H had made 
statements suggesting that Jason Roy admitted to fabricating his evidence regarding police 
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involvement in the death of Neil Stonechild, and that Gary Pratt had admitted to him that 
he was involved in Stonechild's death. Mr. H refused to provide the RCMP with a statement 
and refused to be interviewed by Commission Counsel. The other proposed witness, Mr. A 
initially informed the RCMP that he had no information about the death of Neil Stonechild. 
Subsequently, he was arrested and under suspicion for murder. He then indicated to the 
authorities that he knew exactly what happened to Neil Stonechild, but he refused to testify 
unless he was given a "deal". 

The Saskatoon City Police Association also applied to call two Saskatoon Police Service 
members: Constable Geoffrey Brand and Constable Ted Sperling. Cst. Brand had walked a 
number of distances between locations that the Police Association submitted were relevant 
to the Inquiry. The Police Association applied to call Cst. Brand to provide the periods of 
time it took to walk between each location. Cst. Sperling was one of the officers operating 
the "Paddy Wagon" on November 24/25, 1990. The Police Association desired to call 
Cst. Sperling as a witness because of perceived suggestions by other counsel that the 
"paddy wagon" may have had some involvement in the disappearance of Neil Stonechild. 

The Saskatoon City Police Association also applied to call as witnesses Staff Sgt. Ken Lyons 
and Corporal Jack Warner of the Royal Canadian Mounted Police. Lyons and Warner were 
the lead investigators in respect of the RCMP investigation into the death of Neil Stonechild. 
The Police Association submitted that the interaction between these officers and certain 
witnesses who later testified at the Inquiry was evidence that should be presented. 

Commissioner Wright made the following oral ruling on these applications (January 9, 2004 
vol. 34 p. 6533-6537 and March 18, 2004 vol. 34 p. 8501): 

"THE COMMISSIONER: Mr. Rossmann, before you begin - and I will come to the 
question of the report in a few minutes. I want to advise counsel that I had an 
opportunity over the lunch hour to review the applications and it's important, in 
my view, and before we disperse, that as much as possible I indicate to you what 
my inclinations are with respect to the applications. 

The advantage is that you will have as part of the transcribed proceedings, your 
submissions and my ruling, and available to you quickly, so you can make whatever 
arrangements you need to make with respect to future witnesses or other 
evidence. And I'm going to go through them and deal with each one separately. 

Firstly, with respect to the application brought in connection with Dr. Arnold. After 
weighing the positions of counsel, and they are in conflict in some instances, it 
seems to me that it is appropriate that Dr. Arnold be called. I am not very worried 
by the suggestion that in some way his reputation has been sullied because of 
the suggestion made - tentative suggestion made by Ms. Valiaho that she spoke 
to him. I agree with the observations of counsel that her reference to that was 
tentative, to say the least. Be that as it may, it strikes me that if he's to be called 
for other purposes, he will have an opportunity to address that question too, and 
to express his outrage for what was said. 

It occurred to me that there is a parallel issue here. Depending on what the 
proposed evidence of Dr. Arnold contains - refers to. Commission counsel may 
want to consider, on his own initiative, whether he wants to call Loftus and/or 
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Yuille. And Mr. Hesje, I think that you should have the option to make that 
determination in the first instance. It's not to say that you diligent counsel can't 
make your views known about it in due course, once you have a sense of what's 
going to happen, but I thought that was an appropriate caveat to attach to this. 

The next matter I dealt with this morning, and that is the matter of Brian Beresh, 
and I dismissed that application for the reasons mentioned. And I understand 
Mr. Rossmann understands that. 

With respect to the Loftus and Yuille applications. I indicated to you that I was 
going to adjourn both of those and give leave to counsel to renew their 
respective applications as they may be instructed and subject to what happens 
with respect to Dr. Arnold. 

With respect to H and A - and I'm not faulting counsel in any way for the 
actions of these two persons, but their suggestions that they have evidence 
material to the Inquiry, is, in my respectful view, very curious - and I say curious 
in the sense that they're unwilling to share that information with the persons 
who must make the initial analysis and assessment of the evidence and its 
reliability. And I refer, of course, to the RCMP and to Commission counsel. And 
as I say, I don't fault Mr. Plaxton for bringing the applications, but in light of the 
circumstances and the conditions surrounding both these persons, I do not see 
any need to have them called to testify before the Inquiry. 

With respect to Lyons and Warner. I want to give that more thought and so 
those two matters are reserved, and I will with that as promptly a I can. 

With respect to the application of Constable Brand, the walker. I consider that 
evidence very speculative and of very marginal relevance. And I don't see any 
need for that evidence to be introduced before the inquiry and that application 
is dismissed. 

For the reasons mentioned to counsel this morning with respect to Constable 
Sperling and the comments I made about my views as to Brand and Sperling's 
involvement with the paddy wagon and my conclusion that there isn't anything 
in the evidence connecting them with Stonechild, I see no need for Sperling to 
testify and that application is dismissed. 


THE COMMISSIONER: Well, we're referring to the two RCMP officers and I 
indicated to you - who were investigators - I indicated to counsel earlier that 
I could see no reason why they should be called, but that if there were a need I 
could revisit the question again after the two constables had testified. I must say 
I see no reason for calling them." 

11. Objections to Qualifications of Dr. James Arnold 

Commission counsel sought to qualify Dr. Arnold as an expert on the following issues: 

(a) memory formation and recovery; 

(b) the impact of alcohol on memory and the recovery of alcohol-impaired memory; 
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(c) the use of interview techniques such as hypnosis, guided imagery, relaxation 
training and mediation, and in particular, the risks of created or false memory 
associated with such techniques. 

Objection was taken to Dr. Arnold's qualifications to provide expert opinion on these issues. 

The Commissioner's ruling is contained in the following exchange (March 10, 2004 vol. 37 

p. 6982-6989): 

"THE COMMISSIONER: Mr. Hesje, I'm going to invite some comments from you. 

But I just want to know - excuse me for a moment - before I do invite Mr. Hesje 
to answer my questions, whether any of you have any submissions to make with 
respect to Dr. Arnold's qualifications and the scope of his evidence. Because I 
confess to you, at the moment I have some concerns about the scope of his 
evidence and what I intend to do now is address these and discuss them with 
Mr. Hesje inasmuch as he's put forward the areas where he thinks Dr. Arnold 
might testify. Then, I guess, if need be I'll invite any of you to make any 
submissions apropos of that. But I think we need to review now, Mr. Hesje, 
just how far Dr. Arnold might go. 

MR. HESJE: Certainly. Now Mr. - 

THE COMMISSIONER: But let me begin by saying that my present impression is 
that the memory feature that is talked about here is something that Dr. Arnold 
possesses really as, presumably, all clinical psychologists would, it's an integral 
part of his life and work as a clinical psychologist. But I don't detect, no do I 
understand him to make any claims that he has any special skills or special 
knowledge in this area. 

MR. HESJE: Mr. Commissioner, I must say that I would be much more comfortable 
if those questions were put to Mr. Rossmann and Mr. Stevenson. You will recall 
that I declined to call Mr. Arnold. And I'm trying to be fair about this, but I think 
they should likely address those issues. The areas I sought to have him qualified 
for were based on the summary, the points that I drew from the summary that 
had been provided to Mr. Rossmann. I simply worked backwards from that and 
said, well, if he's going to testify in this area he needs to be qualified in this area. 

THE COMMISSIONER: Well, I can do that. And perhaps I'll ask Mr. Rossmann, 
then, to respond. 

Before you begin, Mr. Rossmann, let me just, I hope, make some helpful comments 
that will guide you in your response and assist me in this process. The first general 
observation I would make, aside from the fact that Dr. Arnold wants to address a 
particular factual situation and he would be here in any event, I suspect, for that, is 
that it's helpful to me, even if Dr. Arnold's qualifications are simply those of the 
average clinical psychologist, to have his expertise in that respect available to flesh 
out what I've heard and what has gone before. The fact that he, I may decide, does 
not have any special skill or extraordinary qualifications in the area of memory, 
memory recovery and whatever, doesn't seem to me, and I say this for your comfort, 
to be an impediment to him testifying, because in the final analysis it's a question of 
weight: firstly, what may I extract from what he's able to tell me, and what weight 
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do I attribute to it. So having said that, but it seems to me, with respect, that 
Dr. Arnold's been quite forthcoming about the areas that he is qualified in and the 
areas that he's not qualified in, and as it stands at the moment it seems to me that 
what he's essentially talking about is what any clinical psychologist would be capable 
of dealing with, especially if that person has had counseling experience and the like, 
and that in the area of memory his qualification don't transcend those of the ordinary 
clinical psychologist, and maybe no clinical psychologist is ever ordinary, but in any 
event the usual clinical psychologist practice. On that first note, what do you say? 

MR. ROSSMANN: Well, My Lord, I think that the starting proposition for expert 
testimony, of course, is there will be different levels of expertise. What we're 
talking about in terms of qualifying an expert is does the person called to testify 
have knowledge over and above that of what the average person does, and I 
think certainly Dr. Arnold meets that test. Whether Dr. Arnold would claim to be 
the premier expert in North America, I don't know. He may or may not be. I see 
him shaking his head. But it's - it's a relative question, I suppose. 

Bear in mind that the whole purpose of Dr. Arnold's testimony was twofold, one 
on the factual issue and the second on general background. As Mr. Winegarden 
pointed out in his questions, Dr. Arnold has not examined Mr. Roy, Dr. Arnold has 
not examined Mr. Jarvis or any other person about memory or other issues. He 
is not here to give an opinion on a person. He's here to provide some general 
background in memory - memory and recovery of memory for the assistance of 
the Commission and those of us participating, I suppose. It's - it's ultimately up 
to you, Mr. Commissioner, as to whether or not you find one witness more credible 
or less credible than another. Dr. Arnold is not here to fulfill that function. I think 
he's here to simply point out some of the pitfalls. And in terms of the areas we 
sought to call him, specifically relating in - for my purposes, relating to Mrs. - 
Ms. Valiaho's testimony was were the techniques employed by her generally 
accepted or not, and I suppose I would probably want to go farther and say, to 
the extent that she described them, were they properly applied or appropriately 
applied, and quite frankly she indicated she was not an expert and on cross- 
examination by Mr. Plaxton it turned out that she had very little training and, 
indeed, referred at one point to her technique as being somewhat holistic. So, 
in that respect I think Dr. Arnold can be qualified. 

THE COMMISSIONER: That's another issue, though, and I agree that having had 
his answer to my last question clearly there's some divergence here, or it appears 
there may be some divergence, but I heard him carefully say that he uses the 
techniques that have been impugned by some, but he says they must be 
employed in a certain way - 

MR. ROSSMANN: Right. 

THE COMMISSIONER: - in order to get a reasonably accurate result, if I 
understand his response. I think we're agree that he does not claim expertise in 
the area of the effects of alcohol and recovery of memory as a consequence of 
alcohol. That seemed to me to surface from the answer given Ms. Knox during 
her cross-examination. 
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MR. ROSSMANN: M'hm. 

THE COMMISSIONER: So we are, I think, a good deal more confined as to what 
he may be asked about in the course of giving his evidence. I say these things to 
you now in order to alert you to what my views are about how far he may go in 
his evidence, but it still would be helpful to me to have that evidence and, 
frankly, I think it's quite important that I also have his evidence on his views 
about visualization and those techniques and how they're utilized from at least 
the viewpoint of a clinical psychologist. 

MR. ROSSMANN: M'hm. 

THE COMMISSIONER: So on the factual basis, on his general knowledge as a 
clinical psychologist, and on the matter of the application of visualization, for 
example, I think his evidence is important. 

MR. ROSSMANN: M'hm. That's - 
THE COMMISSIONER: Now- 

MR. ROSSMANN: I don't know if you have any other - 

THE COMMISSIONER: No. What I'm doing is, and - and I hope you won't mind, 

I am literally sketching out what I think the parameters will be of this witness's 
evidence, and 

MR. ROSSMANN: I understand. 

THE COMMISSIONER: - unhappily for you you're standing there while I'm doing 
it, but I just wanted to explore with you what I think should happen. Now, I need 
to know now because I'm going to adjourn for a few minutes, I need to know 
now if with the three definitions I've put before you you have any particular 
difficulty with any of those. 

MR. ROSSMANN: I don't. 

THE COMMISSIONER: Does anybody else? Because - my thanks to you for that. 
MR. ROSSMANN: Thank you. 

THE COMMISSIONER: I'm going to adjourn for a few minutes because I want 
counsel to have a chance to review what's happened so that when you come to 
ask your skilful questions in cross-examination you'll be able to focus on the areas 
that we've talked about, and that will be of assistance to Dr. Arnold as well, I'm 
sure, as we go through this process. So, Mr. Hesje, is there anything you wanted 
to add? 

MR. HESJE: No. 

THE COMMISSIONER: Right. Well, I'd suggest that we take 15 minutes and if 
you will check with counsel and if they need a bit more time to review this, that's 
fine. And my thanks to you, Doctor, for your candour in this and your assistance. 
Very well." 
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12. Interference With Witness 

During a break in his testimony, Cst. Hartwig was approached by an individual and spoken 
to in an aggressive fashion. The Commissioner was informed of this incident and provided 
the following directions (March 16, 2004 vol. 41 p. 7886-7888): 

"THE COMMISSIONER: Well, before we proceed with that, I have one other 
comment to make. It's been reported to me that at one of the breaks someone 
spoke to Constable Hartwig and in a fairly aggressive fashion. Now I express 
no opinion about that, I don't know the circumstances. But I need to say to 
everybody in this room that I will not tolerate any interference with the witnesses 
that are appearing before this inquiry under any circumstances. It's essential that 
every witness be accorded respect and an opportunity to tell his or her story fully 
and accurately. 

Now I appreciate that emotions run high, there are people who have strong 
feelings about what happened and about the issues in this case, and I am fully 
aware of that. But I have to say to you, ladies and gentlemen, please be mindful 
that the purpose of the inquiry is, to the best of my ability, to get the facts and 
to draw what conclusions are proper in the circumstances. 

So even if you have some strong views one way or the other about any of the 
participants in the inquiry, please respect the process and please do not speak to 
the witnesses. If there is something you need to talk about, the witnesses are 
represented by counsel and Commission counsel is here, and if you have strong 
views about things, I understand that, but please keep them to yourselves, at 
least until the adjournment, so that you can go outside and chat with your 
friends or whoever you wish. 

I must say to you all that everyone involved in this process has been extraordinarily 
respectful and patient, and that includes the gallery, the people who are present 
here and have been present here have been very respectful of the process, and I 
greatly appreciate that. 

So let's maintain the environment we've had and ensure, as matters go forward, 
that we continue it and that we reach the appropriate conclusion without any 
unfortunate events, or any person feeling in the course of this, whoever she or 
he may be, that they have been set upon or in any way disturbed by something 
that someone may have said or done." 

13. Second Application to Call Additional Witnesses 

The Saskatoon City Police Association applied to call three witnesses: Maggie Bluewaters, 
Judy Butler and Lucinda Smith-Pratt. The application was based upon information gathered 
by the RCMP from Ms. Butler and Ms. Bluewaters. These individuals informed the RCMP 
of statements that Lucinda Smith-Pratt had allegedly made in the past which suggested 
that her husband, Gary Pratt, had admitted to her that he was involved with the death 
of Neil Stonechild. In her interview with the RCMP, Lucinda Smith-Pratt denied making 
such statements. 
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Commissioner Wright made the following oral ruling (March 16, 2004 vol. 41 p. 7901-7903): 

"THE COMMISSIONER: Very well. Well, I am going to deal with this matter now. 

I say initially, and I say this with the greatest of respect, that I don't think in my 
time as a judge I've ever had counsel proffer evidence that was triple hearsay. 

That's the case here. 

Judy Butler, who is one of the proposed witnesses, says that she was told by a 
friend, Maggie Bluewaters, another proposed witness, that Gary Pratt's present 
wife, Lucinda Smith-Pratt, had told Bluewaters earlier that Gary Pratt had 
admitted to his wife that he had killed his earlier wife, Marie Lamothe, and Neil 
Stonechild. The evidence is that Maria Lamothe died of alcohol overdose. 

The report was that Pratt was - had beaten up Neil Stonechild and left him in the 
bush. As I noted already, that does not accord with the evidence at this inquiry, 
evidence which has established independently the nature and scope of his 
injuries and where he was found. 

Bluewaters refuses to repeat what Gary Pratt's wife, Lucinda, is alleged to have told 
her. Lucinda, when she is alleged to have made the statements implicating her 
husband, was mentally distressed. She was arrested under The Mental Health Act. 

Mr. Pratt's wife now says that she falsely accused her husband. Her statements 
were made in anger. She stated to the RCMP that that was the case and that she 
does not believe Gary Pratt was responsible for Neil Stonechild's death. The 
RCMP has accepted that retraction or correction, as I understand their report. 

In any event, it seems to me, on the face of it, at least, that she could not be 
obliged to testify because of spousal privilege 

I cannot imagine evidence which would be more dubious or suspect than the 
testimony that is proposed to be given in this application. It is third-hand 
evidence, and in my respectful view absolutely unreliable and is inadmissible, 
even under the most expanded rules that I might apply. 

I add as an afterthought, that there is a certain element of mischief in the 
suggestion that this kind of evidence be proffered at this late date, and I can't 
say more than that, but to express my unhappiness that this has been offered at 
this late point, late time. 

In any event, the application is dismissed as to the proposal to call all three 
witnesses." 

14. The Cross-Examination on Wire-tap Evidence 

Counsel for Stella Bignell sought to cross-examine Cst. Senger on statements made by 
him in wire-tapped evidence. It was conceded that the statements were not inculpatory. 
Commissioner Wright made the following oral ruling (March 18, 2004 vol. 43 p. 8440-8442): 

"THE COMMISSIONER: Right. Then that assists me. Because let me say that 
during the interval, when we adjourned over the lunch hour, I had a chance to 
consider this on a more global basis and I'm very troubled by the thought that 
information obtained on an interception, authorized interception might be 
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utilized for the purpose of asking one of the people involved in the conversation 
questions that are not related to any inculpatory admissions, statements or 
evidence. Over the years as a judge, I've granted a number of interception orders, 
mostly in drug cases, but the secret interception and recording of the conversations 
of Canadian citizens is a very, very serious violation of one's privacy and one's 
rights as a citizen in this country. In my respectful view, a wiretap is obtained for 
a focussed, specific purpose: do the conversational exchanges between the 
persons targeted in the interception reveal evidence of guilt, criminal activity or 
unlawful conduct? Wiretaps, in my respectful view, were never intended to be 
used for other purposes. And frankly, and I only speak for myself, if I were asked 
to grant an interception order or a wiretap and I thought that the substance of 
the conversation might be utilized somewhere else for another purpose, I would 
impose strict conditions on the granting of the interception. 

And I must say, Mr. Worme, that I am not at all comfortable with the suggestion 
that because the persons involved in the exchange of comments here may have 
made comments that were derogatory or critical of others should be a basis for 
having the document produced and questions asked about the contents of it, of 
one of the persons who was the target, or subject of the interception. And I'm 
not convinced at all that it's appropriate that it be used for that purpose here, absent 
any evidence of any inculpatory statements or admissions of guilt or responsibility 
as to Neil Stonechild. And as a consequence of that, I'm not prepared to allow 
you to ask questions of Constable Senger about the interception." 

15. Directions on Closing Submissions 

The Commissioner ruled that parties may file written submissions subject to the following 
guidelines: 

(a) written submissions should not exceed 50 pages; 

(b) case citations should be provided in footnotes; 

(c) copies of cases are not required; 

(d) references to evidence contained in the transcripts or exhibits should be set 
out in footnotes and should include the transcript volume and page numbers, 
the exhibit number, and if applicable, page number; 

(e) lengthy excerpts from the transcripts or documents (more than 2 or 3 
sentences) should not be included in the written submissions; a footnoted 
reference to the evidence is sufficient. 

The Commissioner also imposed time limits on all submissions. The following parties were 
allowed 90 minutes for closing submissions: Stella Bignell, Federation of Saskatchewan 
Indian Nations, Saskatchewan Police Service, Larry Hartwig, Bradley Senger, Saskatoon 
Police Association, and Keith Jarvis. The remaining parties were allowed 60 minutes, 
namely: RCMP, Gary Pratt, Jason Roy. 
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At the conclusion of the evidentiary phase of the hearings, Commissioner Wright issued the 
following directions for the preparation of written submissions (March 18, 2004 vol. 43 
p. 8504-8505): 

"THE COMMISSIONER: I should just say, Mr. Hesje, and without in any way 
anticipating, that it seems to me that I need to set down some guidelines, some 
parameters with respect to submissions. I want to say to counsel that when the 
time comes I do not need another set of Encyclopaedia Brittanica. I expect you to 
be disciplined in the text of your submissions and the kinds of things I'm talking 
about are that if, for example, you want to make references to portions of the 
evidence, and you certainly will be doing that many times, I presently think that 
that can be accomplished more conveniently by footnotes, and so it is with 
respect to documents unless there's a reference to a particular line or a passage, 
but I implore you not to - how can I put it - further impact on my ability to 
understand and follow what's happening here by blitzing me with paper. Please 
make your points and where you have to, make references to the evidence. I 
don't expect there will be any cases referred to here, but similarly it's never 
helpful to have two or three volumes of photocopies cases when a reference 
to a particular decision, and even the extraction of one page marked with 
highlighter will serve. I'm going to rely enormously on your good judgment and 
your self-discipline as you approach this task, because if you're prolix or unclear 
in your writing it's going to prolong the process and you run the greater risk that 
I won't understand, I won't get your point, and that would be very unfortunate 
because you've all worked very hard to get us where we are today. But this lies 
ahead and, Mr. Hesje, I'll try to map out some thoughts about this and ask you 
in due course to relay them to counsel. And I might say that this is a two-way 
street. If, when you get the guidelines, you're uncomfortable with something or 
you think it could be improved on, for heaven's sake, say so. I'm not so thick- 
skinned that I can't accept some criticism or some help, suggestions, as to how 
we can go about this more effectively." 


Formal Written Rulings 

Standing and Funding 

■THBIW 

Ruling on Standing and Funding 

By an Order-in-Council dated February 21, 2003, I was appointed Commissioner of a 
Commission of Inquiry to inquire into the circumstances that resulted in the death of Neil 
Stonechild and the conduct of the investigation into the death of Neil Stonechild for the 
purpose of making findings and recommendations with respect to the administration of 
criminal justice in the Province of Saskatchewan. Appended to the Order-in-Council were 
Terms of Reference which read as follows: 

1. The Commission of Inquiry appointed pursuant to this Order will have the 
responsibility to inquire into any and all aspects of the circumstances that 
resulted in the death of Neil Stonechild and the conduct of the 
investigation into the death of Neil Stonechild for the purpose of making 
findings and recommendations with respect to the administration of 
criminal justice in the province of Saskatchewan. The Commission shall 
report its findings and make such recommendations, as it considers 
advisable. 

2. The Commission shall perform its duties without expressing any conclusion 
or recommendation regarding the civil or criminal responsibility of any 
person or organization, and without interfering in any ongoing police 
investigation related to the death of Neil Stonechild or any ongoing criminal 
or civil proceeding. 

3. The Commission shall complete its inquiry and deliver its final report 
containing its findings, conclusions and recommendations to the Minister 
of Justice and Attorney General. The report must be in a form appropriate 
for release to the public, subject to The Freedom of Information and 
Protection of Privacy Act and other laws. 

4. The Commission shall have the power to hold public hearings but may, at 
the discretion of the commissioner, hold some proceedings in camera. 

5. The Commission shall, as an aspect of its duties, determine applications by 
those parties, if any, or those witnesses, if any, to the public inquiry that 
apply to the Commission to have their legal counsel paid for by the 
Commission, and further, determine at what rate such Counsel shall be 
paid for their services. 

Rules of Procedure and Practice were published by the Commission and included 
guidelines to determine which persons should be allowed to appear before the 
Commission and which should be allowed funding from the Treasury to assist in their 
participation in the Inquiry. The standing and funding guidelines read as follows: 

The Terms of Reference provide that the Commission shall have the 
responsibility to inquire into all aspects of the circumstances that resulted in 
the death of Neil Stonechild, and the conduct of the investigation into the 
death of Neil Stonechild for the purpose of making findings and 
recommendations with respect to the administration of criminal justice in the 
Province of Saskatchewan. 
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I. Principles 

1. Commission counsel has the primary responsibility for representing the 
public interest at the Inquiry including the responsibility to ensure that all 
interests that bear on the public interest are brought to the Commission's 
attention. 

2. Parties are granted standing for the purpose of ensuring that particular 
interests and perspectives, that are considered by the Commission to be 
essential to its mandate will be presented; these include interests and 
perspectives that could not be put forward by Commission counsel 
without harming the appearance of objectivity that will be maintained by 
Commission counsel and which the Commission believes are essential to 
the successful conduct of the Inquiry. 

3. The aim of the funding is to assist parties granted standing in presenting 
such interests and perspectives but is not for the purpose of indemnifying 
interveners from all costs incurred. 

II. Criteria for Standing 

1. The Commissioner will determine who has standing to participate in 
Commission proceedings and the extent of such participation. The 
Commissioner will determine applications for standing based on the 
following criteria: 

a. the applicant is directly and substantially affected by the Inquiry; or 

b. the applicant represents interests and perspectives essential to the 
successful conduct of the Inquiry; or 

c. the applicant has special experience or expertise with respect to 
matters within the Commission's terms of reference. 

III. Criteria for Funding 

1. The Terms of Reference provide that the Commissioner shall determine 
applications by those parties, if any, or those witnesses, if any, to the 
public inquiry that apply to the Commissioner to have their legal counsel 
paid for by the Commission, and further, determine at what rate such 
counsel shall be paid for their services. The Commissioner will determine 
applications for funding based on the following criteria: 

a. the applicant has been granted standing or is a witness whose 
counsel has been granted standing for the purpose of that witness's 
testimony; 

b. the applicant has an established record of concern for and has 
demonstrated a commitment to the interest they seek to represent, 
they are directly or substantially affected by the Inquiry, or they have 
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special experience or expertise with respect to matters within the 
Commission's terms of reference; 

c. the applicant does not have sufficient financial resources to enable 
them adequately to represent that interest and require funds to do so; 
and 

d. the applicant has a clear proposal as to the use they intend to make of 
the funds, and appears to be sufficiently well organized to account for 
the funds. 

IV. Applications 

1. Applications for standing shall be made in writing and shall include a 
statement of how the applicant satisfies the criteria for standing set out in 
these Guidelines. 

2. Applications for funding shall be made in writing, supported by affidavit, 
and shall include the following: 

a. a statement of how the applicant satisfies the criteria for funding set 
out in these Guidelines; 

b. an explanation as to why an applicant would not be able to participate 
without funding; 

c. a description of the purpose for which the funds are required, how the 
funds will be disbursed and how they will be accounted for; 

d. a statement of the extent to which the applicant will contribute their 
own funds and personnel to participate in the Inquiry; and 

e. the name, address, telephone number and position of the individual who 
will be responsible for administering the funds and a description of the 
controls put in place to ensure the funds are disbursed for the purposes of 
the Inquiry. 

Written applications for standing and funding should be submitted to the 

Commission of Inquiry by delivering a copy to the Inquiry's offices in 

Saskatoon, at the address set out below by no later than 4:00 p.m. on the 24th 

day of April, 2003. 

The Commission of Inquiry Into Matters Relating 
to the Death of Neil Stonechild 
1020 - 606 Spadina Crescent East 
Saskatoon, SK 
S7K 3A1 

A party granted full standing has the following rights: 

1. access to documents relevant to the Inquiry collected by the Commission i 

subject to the Rules of Procedure and Practice; 



A 93 


Formal Written Rulings 

Standing and Funding 

2. advance notice of documents which are proposed to be introduced 
into evidence; 

3. advance provision of statements of anticipated evidence; 

4. a seat at counsel table; 

5. the opportunity to suggest witnesses to be called by Commission counsel, 
and if Commission counsel declines to do so, the opportunity to apply to 
me to call such witness; 

6. the opportunity to apply to me to lead the evidence of a particular 
witness if the Commission counsel declines to do so; 

7. the opportunity to cross-examine witnesses on matters relevant to the 
basis upon which standing was granted; 

8. the opportunity to review transcripts at Commission offices (a copy of the 
transcript may be purchased from the court reporter), (the transcript will 
be posted on the Commission's web site and will be available to the 
public); 

9. the opportunity to make closing submissions; and 

10. the opportunity to apply for funding. 

In order to obtain standing an applicant is required to satisfy the following 
criteria: 


a. the applicant is directly and substantially affected by the Inquiry; or 

b. the applicant represents interests and perspectives essential to the 
successful conduct of the Inquiry; or 

c. the applicant has special experience or expertise with respect to matters 
within the Commission's terms of reference. 

In order to obtain funding an applicant must satisfy the following criteria: 

a. the applicant has been granted standing or is a witness whose counsel 
has been granted standing for the purpose of that witness's testimony; 

b. the applicant has an established record of concern for and has 
demonstrated a commitment to the interest they seek to represent, they 
are directly or substantially affected by the Inquiry, or they have special 
experience or expertise with respect to matters within the Commission's 
terms of reference; 

c. the applicant does not have sufficient financial resources to enable them 
adequately to represent that interest and require funds to do so; and 

d. the applicant has a clear proposal as to the use they intend to make of 
the funds, and appears to be sufficiently well organized to account for the 
funds. 
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Applications for standing are required to be made in writing and to establish how the 
applicant satisfies the criteria for standing. Applications for funding must be made in 
writing supported by an affidavit and include the following requirements: 

a. a statement of how the applicant satisfies the criteria for funding set out in 
these Guidelines; 

b. an explanation as to why an applicant would not be able to participate 
without funding; 

c. a description of the purpose for which the funds are required, how the 
funds will be disbursed and how they will be accounted for; 

d. a statement of the extent to which the applicant will contribute their own 
funds and personnel to participate in the Inquiry; and 

e. the name, address, telephone number and position of the individual who 
will be responsible for administering the funds and a description of the 
controls put in place to ensure the funds are disbursed for the purposes of 
the Inquiry. 

Notice of the standing and funding hearing was published in various newspapers in the 
Province of Saskatchewan and required that applications be submitted in writing to the 
Inquiry offices by April 24, 2003. 

Seven applications for standing were filed. Six of the applicants also sought funding in 
the event they were given standing. The applications were supported in all but one case 
by affidavit. The RCMP filed a very brief two-page memo noting its role in the 
investigation which followed Mr. Stonechild's death. Counsel indicated that the focus of 
the Royal Canadian Mounted Police interest in this matter related to its investigation. I 
understood him to say that it was not anticipated he would participate in that portion of 
the Inquiry related to the circumstances surrounding the death of Mr. Stonechild and the 
subsequent investigation by the Saskatoon Police Service. He noted, however, and quite 
properly, that questions may arise which relate to the earlier events and which might 
necessitate a request that he be allowed to ask questions in addition to those that would 
normally apply to the RCMP role. 

All of the applicants are represented by counsel. Each made a brief submission and 
answered questions. Each appeared to be well informed as to the issues and the objectives 
of the Inquiry. 

The Standing Applications 

1. Stella Bignell, the mother of the late Neil Stonechild. 

2. Constable Larry Hartwig. Constable Hartwig is a member of the Saskatoon Police 
Service. It is suggested he had contact with Mr. Stonechild on the evening of November 
24, 1990. 

3. Constable Bradley Raymond Senger. He is a member of the Saskatoon Police Service. It i 

is suggested he had contact with Mr. Stonechild on the evening of November 24, 

1990. 
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4. Saskatoon Police Service. This is the municipal police force which serves the City of 
Saskatoon. 

5. Saskatoon City Police Association. The Association is a trade union and represents the 
rank and file uniform members of the Saskatoon Police Service. 

6. Royal Canadian Mounted Police. 

7. Federation of Saskatchewan Indian Nations. The Council of the Federation comprises 
the aboriginal chiefs in the Province of Saskatchewan. It is actively involved in Justice 
matters affecting aboriginal persons and particularly in advocating for its members where 
allegations have been made of mistreatment of aboriginal persons by law enforcement 
agencies. 

Rulings on Standings 

1. Stella Bignell. Ms. Bignell should clearly have standing at the Inquiry in light of her 
relationship to the deceased and her role as representative of the Stonechild family. 
She is granted full standing. 

2. Constable Hartwig. Constable Hartwig is vitally interested in this matter having been 
considered at one juncture a suspect in the earlier investigation of Mr. Stonechild's 
death. Fie is granted full standing. 

3. Constable Senger. The same comments apply to Constable Senger. Fie is granted full 
standing. 

4. Saskatoon Police Service. The Service has a very obvious interest in this matter 
affecting as it does two of its members and the administration of justice in the City of 
Saskatoon. It is granted full standing. 

5. Saskatchewan City Police Association. I am satisfied that the Association should, 
similarly, have full standing. The Association represents the interests of the bulk of the 
Police Service membership. Constables Hartwig and Senger are members of the 
Association. It acts as a mediator and advocate for its members. It will have full 
standing. 

6. Royal Canadian Mounted Police. The interest of the RCMP is directed to its 
subsequent investigation of the circumstances outlined above. It will have standing 
limited to the date it was appointed to investigate the Stonechild matter. If it appears 
earlier events have relevance to the RCMP's role then I will consider allowing it a 
broader mandate. 

7. Federation of Saskatchewan Indians. The Federation has a sufficient interest in this 
matter to participate fully in the Inquiry. It will have full standing. 
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Rulings on Funding 

The Terms of Reference contain the following provision: 

5. The Commission shall, as an aspect of its duties, determine applications by 
those parties, if any, or those witnesses, if any, to the public inquiry that 
apply to the Commission to have their legal counsel paid for by the 
Commission, and further, determine at what rate such Counsel shall be paid 
for their services. 

Funding shall be allowed as follows: 

1 . Stella Bignell. I expect Ms. Bignell will be a witness at the Inquiry and certainly I 
anticipate she will be present throughout the Inquiry. She does not have any resources 
to retain and instruct counsel. She lives in northern Manitoba and must travel by 
public transportation for some distance. The fees and disbursements of her counsel, 
Mr. Worme, will be provided at no cost to her. I fix Mr. Worme's hourly rate at 
$192.00. Mr. Worme's compensation will apply on the basis of one hour's preparation 
for each hour of attendance at the Inquiry. Counsel will submit an invoice to 
Commission counsel on a monthly basis, the invoice to set out the nature of the work 
done and disbursements. 

Time spent by counsel at the request of the Commission including Commission 
counsel or in attending with his client while the client is being interviewed by 
Commission counsel may also be billed as preparation time. I am not disposed to 
allow funding for second counsel for any of the applicants. 

Ms. Bignell will be allowed her expenses for travel, accommodation and meals for the 
days she chooses to attend the Inquiry. 

Ms. Bignell asked that travel expenses of her daughters in Manitoba be paid. I am not 
disposed to grant such a request as she has a son living in Saskatoon. 

2. Constable Hartwig. Constable Hartwig is entitled to funding for one counsel. 
Constable Hartwig disclosed his financial affairs including his assets and liabilities and 
I am satisfied that he does not have the resources to retain counsel. I fix Mr. Fox's 
hourly rate at $192.00. If an alternate counsel appears in his place that person's rate 
will be set at $125.00. Counsel will invoice the Commission in the same fashion as 
counsel for Ms. Bignell. 

Time spent by counsel at the request of the Commission including Commission 
counsel or in attending with his client while the client is being interviewed by 
Commission counsel may also be billed as preparation time. I am not disposed to 
allow funding for second counsel for any of the applicants. 

3. Constable Senger. The comments I have made about Constable Hartwig will apply 
equally to Constable Senger. 

4. Saskatoon Police Service. Mr. Rossmann made an eloquent plea for funding citing 
the burden the Inquiry will place on Saskatoon and the Saskatoon Police Service. It is 
true the Police Service did not initiate the Inquiry and that the Inquiry may have some 
implications for the Province overall. The Service is acutely interested in this matter as 
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two of its members feature prominently in it. Be that as it may, the legal costs of the 
Service will not be significant save for the fact that they fall on the taxpayers of the City 
generally. That is so because the Service engaged a city solicitor to act for it. In the 
circumstances I am not disposed to grant funding. 

5. The Saskatoon City Police Association. The Association has retained its regular counsel 
in this matter. It is apparent he has had a long standing connection with the Stonechild 
investigation and a good deal of knowledge about the circumstances surrounding it. The 
Association's desire to assist two of its members is understandable. The cost of doing so 
should not be borne by the provincial treasury particularly as Constables Hartwig and 
Senger are represented by counsel funded by the Commission. Funding is denied. 

6. Royal Canadian Mounted Police. The RCMP do not seek funding. 

7. Federation of Saskatchewan Indian Nations. It appears from the Federation brief that 
the funds it receives from government will not be available to assist in its participation 
here and that it will not likely be able to appear if it does not have funding. Funding is 
granted. Counsel's hourly rate is set at $192.00. The directions as to payment for one 
hour preparation for each hour of participation in the Inquiry hearings applies also, and 
invoicing will be provided in the same manner as directed above. My comments as to 
alternate counsel also apply and that person's rate is set at $125.00 an hour. 

Time spent by counsel at the request of the Commission including Commission counsel 
or in attending with his client while the client is being interviewed by Commission 
counsel may also be billed as preparation time. I am not disposed to allow funding for 
second counsel for any of the applicants. 
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Conclusion 

I appreciate that not every eventuality can be anticipated. Circumstances may require that 
the bases for funding be re-visited at a later date. Counsel will have leave to apply for 
directions as they may be advised. Any such application shall be in writing and the other 
parties shall be served with copies of it. My thanks to counsel for their thorough and well 
prepared briefs and for their submissions on April 30, 2003. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 13th day of May, 2003. 




Mr. Justice David H. Wright 
Commissioner 
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Addendum 

Mr. Worme advised me during the course of the standing and funding applications on 
April 30, 2003 that he represented the Stonechild family and a Mr. Jason Roy. It has been 
suggested that Mr. Roy has personal knowledge of Mr. Stonechild being involved with the 
members of the Saskatoon Police Service on November 24. He apparently brought this 
information to the attention of Mr. Worme in December soon after Mr. Stonechild's body 
was discovered. Mr. Worme asked for some guidance in determining whether it would be 
appropriate for him to continue to act for the Stonechild family and represent Mr. Roy. I 
understand Mr. Roy will be a significant witness during the Inquiry hearings. I indicated to 
him, as I do now, that in my respectful view, it would not be appropriate for him to 
represent both parties. In light of his appearance for the Stonechild family I gather that 
Mr. Roy will likely be advised that he should retain other counsel. I hope this answers 
Mr. Worme's question to his satisfaction. 

Mr. Worme may wish to advise Mr. Roy that the Rules of the Commission allow for the 
appointment of counsel for a witness in the appropriate case and that the Rules may also 
allow for funding of such counsel. Any such request, of course, would have to be made by 
a formal application to the Commission. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 13th day of May, 2003. 



Mr. Justice David H. Wright 
Commissioner 
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Application of Jason Roy 

The applicant will appear as a witness at the Inquiry. He has indicated, on several occasions, 
that he has personal knowledge of Neil Stonechild's involvement with members of the 
Saskatoon Police Service on November 24, 2000. 

He has retained counsel. He now applies for funding for his legal representation as a 
witness. He also seeks standing as a party in the Commission hearings. 

Mr. Roy is unemployed and has no financial resources. Given the potential importance of his 
evidence his presence as a witness before the Commission is essential. He meets the criteria 
set by the Commission for funding in his capacity as a witness. I refer to the Terms of 
Reference and in particular, paragraph 5: 

5. The Commission shall, as an aspect of its duties, determine applications by 
those parties, if any, or those witnesses, if any, to the public inquiry that apply 
to the Commission to have their legal counsel paid for by the Commission, and 
further, determine at what rate such Counsel shall be paid for their services. 

Ruling as to Funding 

Mr. Roy is entitled to funding with respect to his legal representation as a witness. The 
funding will apply to the days when Mr. Roy appears as a witness at the Inquiry. Counsel's 
compensation will apply on the basis of one hour's preparation for each hour of attendance 
at the Inquiry. Time spent by his counsel at the request of the Commission including 
Commission counsel or in attending with his client while the client is being interviewed 
by the Commission counsel may also be billed as preparation time. 

I have reviewed Mr. Winegarden's material and his submission with respect to his hourly 
rate. Given counsel's experience and length of time at the, Bar, it is appropriate to set his 
hourly rate at $145.00. If alternate counsel appears for Mr. Winegarden that person's 
hourly rate will be fixed at $125.00. 

Counsel will submit an invoice to Commission counsel on a monthly basis, the invoice to set 
out the nature of the work done and disbursements. 

Ruling as to Standing as a Party 

In his affidavit Mr. Roy, after dealing with his role as a potential witness makes these statements: 

4. THAT I have come to believe that the Justice system in Saskatchewan is 
designed to control First Nations people and not to work on our behalf. I 
believe there is no avenue for people like myself to inform and direct the 
actions of the justice system in Saskatchewan. 

5. THAT since the information I have has come to public light, I have spoken 
with many other First Nation people about the incident in question and about 
the justice system in general. It is my conclusion that there are many First 
Nations people like myself who feel alienated from the justice system and who 
feel that the authorities would rather incarcerate First Nations people than act 
in their behalf. 
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6. THAT I am committed to offer all my personal knowledge and experiences as a 
First Nations person to help in any investigation into the death of Neil Stonechild 
and to aid this Commission in drawing its conclusions. 

Mr. Roy's offer of assistance is welcome. It appears he can assist the Commission significantly 
by appearing as a witness. 

With respect, there is no evidence he represents, officially or unofficially, First Nations 
people beyond himself. There are those who do, including the Federation of Saskatchewan 
Indian Nations. Mr. Roy is not qualified to investigate the circumstances surrounding the 
death of Neil Stonechild or the subsequent investigation. 

It is not necessary or appropriate to add Mr. Roy as a party to the inquiry. 

Conclusion 

I appreciate that not every eventuality can be anticipated. Circumstances may require that 
the bases for funding be re-visited at a later date. Counsel will have leave to apply for 
directions as they may be advised. Any such application shall be in writing and the other 
parties shall be served with copies of it. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 13th day of June, 2003. 



Mr. Justice David H. Wright 
Commissioner 
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Application for Funding for Alternate Counsel for Stella Bignell 

Ruling 

Ms. Bignell sought funding initially for two counsel, Mr. Worme and Mr. Curtis. I did not 
allow two counsel. There was no request for funding for alternate counsel although other 
parties to the inquiry did make such a request. In some instances I set rates of compensation 
for such persons. 

Ms. Bignell now makes formal application through her counsel, Mr. Worme, to set 
compensation for alternate counsel with respect to her participation in the hearing. The 
request is a reasonable one especially in light of the directions I have given as to other 
parties. The hourly rate for alternate counsel is set at $125.00 and the directions that were 
granted with respect to other parties will apply to Ms. Bignell's counsel as well. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 25th day of June, 2003. 




Mr. Justice David H. Wright 
Commissioner 
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Ruling as to Removal of Counsel for the FSIN 

Introduction 

This is an application to remove Robertson Stromberg and Chris Axworthy, Q.C. particularly, 
as counsel for the Federation of Saskatchewan Indian Nations. The Federation is a party to 
the inquiry established to investigate the death of Neil Stonechild and the investigation 
which followed. 

The Facts 

Neil Stonechild, an aboriginal youth, was found dead on the outskirts of Saskatoon on 
November 27, 1990. 

On February 21, 2003, an order-in-council was passed establishing a judicial 
inquiry into the Stonechild matter. The terms of reference set out in the order 
read as follows: 

1. The Commission of Inquiry appointed pursuant to this Order will have the 
responsibility to inquire into any and all aspects of the circumstances that 
resulted in the death of Neil Stonechild and the conduct of the investigation 
into the death of Neil Stonechild for the purpose of making findings and 
recommendations with respect to the administration of criminal justice in the 
province of Saskatchewan. The Commission shall report its findings and make 
such recommendations, as it considers advisable. 

2. The Commission shall perform its duties without expressing any conclusion or 
recommendation regarding the civil or criminal responsibility of any person or 
organization, and without interfering in any ongoing police investigation related 
to the death of Neil Stonechild or any ongoing criminal or civil proceeding. 

3. The Commission shall complete its inquiry and deliver its final report 
containing its findings, conclusions and recommendations to the Minister of 
Justice and Attorney General. The report must be in a form appropriate for 
release to the public, subject to The Freedom of Information and Protection 
of Privacy Act and other laws. 

4. The Commission shall have the power to hold public hearings but may, at the 
discretion of the commissioner, hold some proceedings in camera. 

5. The Commission shall, as an aspect of its duties, determine applications by 
those parties, if any, or those witnesses, if any, to the public inquiry that apply 
to the Commission to have their legal counsel paid for by the Commission, and 
further, determine at what rate such Counsel shall be paid for their services. 

Certain individuals and organizations applied for standing at the inquiry. Some also sought 
funding. The Saskatoon City Police Association (the Association) represents uniform members 
of the Saskatoon Police Service below the rank of inspector. It was granted standing as was 
j the Federation of Saskatchewan Indian Nations on May 13, 2003. The latter organization is 
represented by Robertson Stromberg and Ralph Ottenbreit, Q.C., in particular. 



A 104 


Formal Written Rulings 

Removal of Counsel for the FSIN 

■rnmni 

The material filed by Robertson Stromberg on the application for standing and funding on 
April 24, 2003 contained the following statement (Appendix A): 

8. Chris Axworthy, Q.C. will be responsible for administering the said funding. 

The application was followed by a letter of April 28, 2003 from Mr. Ottenbreit to 
Commission counsel. It attached the curriculum vitae of Messrs. Axworthy and Ottenbreit 
and contained this information: 

I can advise that I will be counsel at the Inquiry if standing is granted. Chris 
Axworthy will be assisting the process by helping to prepare for the 
Inquiry and any daily testimony. He will not appear as counsel. My regular 
hourly rate is $220.00. Chris Axworthy's regular hourly rate is $250.00. I expect 
that a maximum of two hours of preparation time will be required for each hour 
of inquiry time if funding for one counsel is approved... (emphasis added) 

Mr. Axworthy's curriculum vitae indicates that he held the office of Minister of Justice and 
Attorney General from 1999 to 2003, Minister of Aboriginal Affairs from 2001 to 2003, 
and was a member of the Legislative Assembly for Saskatoon-Fairview from 1999 to 2003. 

On May 1, 2003 Mr. Plaxton, counsel for the Association, wrote to Robertson Stromberg. 

The letter reads as follows: 

I am writing at this time to make certain inquiries concerning your firm's 
representation of the FSIN at the above-noted inquiry. These are not only my 
concerns but also concerns of Messrs. Watson and Fox. 

Our concerns arise out of the association of Mr. Chris Axworthy, Q.C. with both 
your firm and this file. These concerns relate most specifically to the Stonechild 
matter, which of course was actively under consideration by the Department of 
Justice while Mr. Axworthy was Minister of Justice. 

In order for us to make a determination as to how to deal with the matter, I 
would ask you [to] (sic) provide us with the following information: 

1. The nature of Mr. Axworthy's association with your firm and how long 
the same has been in place. 

2. What involvement Mr. Axworthy has had with this client and this matter 
and how long he has been so involved. 

3. What involvement you anticipate he will have with this client and this 
matter in the future. 

Our concern of course is the perception of a conflict of interest not only by 
individual clients, but also the public at large. I would suggest this is especially 
pertinent in a matter such as the one at hand. 

I would appreciate your early advice so that we are able to deal with this issue if 
necessary without delaying any of the Inquiry's proceedings. 

I thank you for your attention. I 
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On May 2, 2003, he followed with a second inquiry. It reads as follows: 

Further to our telephone conversation yesterday, I would be obliged if you could 
get back to me with a written response to the questions posed in our 1st of May 
correspondence. As mentioned, I would like to have the same at hand to discuss 
the matter with other counsel and my clients. 

From our conversation, I understand the fact to be Mr. Axworthy was originally 
going to act on behalf of the FSIN at the Stonechild Inquiry. From this, I assume 
he has acted on the file and/or offered advice concerning same. Please correct 
me if I am wrong. 

I further have your advice that although you are seeking funding for senior and 
junior counsel, you would not be asking for Mr. Axworthy's time to be compensated 
by the Commission. From this, it would appear you intend to have Mr. Axworthy 
continue his involvement in this matter, although not actively at counsel table. 
Please correct me if I am wrong. 

Again, I would appreciate you getting back to me as soon as you can and thank 
you in advance for your consideration. 

On May 2, 2003, Mr. Ottenbreit forwarded two fax communications to Mr. Plaxton. The 
first reads as follows: 

Thank you for your fax of May 1, 2003. 

I have several observations. 

The inquiry is not an adversarial proceeding. It is inquisitorial. The issues raised by 
you should be taken in this context. Moreover, the object of the inquiry is not to 
find fault. Your clients' concerns should also be taken in this context. 

I expect that the evidence that the Commission will hear will come primarily from 
the Department of Justice and that there will be full disclosure by them. This will 
happen in any event whether Mr. Axworthy was the Minister or not. Every party 
will therefore have access to the same information from the Department of 
Justice. The fact that Mr. Axworthy is associated with our firm should therefore 
not prejudice your clients and those of Messrs. Watson and Fox. 

At one point prior to the standing hearing, we believed that Mr. Axworthy may 
be able to assist in the preparation for the inquiry after disclosure was given, 
although it was not contemplated he would appear as counsel before the inquiry. 
After further consideration we determined that Mr. Axworthy should have no 
part in this proceeding. Consequently at the hearing on April 30th I indicated to 
Justice Wright that we sought funding for only two lawyers, David Bishop and 
me. I confirmed then that only two of us would be working on this matter. I 
reiterate this and assure you that Mr. Axworthy will not be involved in any 
preparation for or appearance before the inquiry nor assist either Mr. Bishop or 
me in any other way with respect to our representations before the inquiry. 

I also point out that Mr. Axworthy having been a Minister has a ministerial 
obligation of confidentiality related to his duties as Minister. This obligation is a 
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continuing one which he takes seriously. He and the other members of our firm 
are mindful of this and I can advise that this obligation has been met and will 
continue to be met. 

Insofar as the three questions set out in your letter are concerned, you know that 
I cannot provide you answers to all of these because of confidentiality obligations 
with respect to our client. However, I can advise that Mr. Axworthy joined our 
office in early February, 2003. He is not a partner. He had resigned as Minister 
around January 21, 2003. 

Our office has only very recently been retained on this matter. 

I also observe that Justice Wright is an experienced Judge who is highly regarded. 

I do not believe that Mr. Axworthy's association with our firm will make a bit of 
difference as to how he conducts this inquiry and subsequently makes findings. 

I have the utmost confidence that he will be objective, impartial and fair. 

Mr. Axworthy did not sign the Order in Council for this inquiry nor did he set the 
terms of reference. That was done by Mr. Nilson. 

It is my belief that it would be in everyone's interest that the parties are able to 
have the counsel they have chosen represent them. To do otherwise would 
arguably impose an actual prejudice in order to avoid a perceived one and an 
actual interference in the conduct of the inquiry. 

Lastly, I understand your clients' concern with the upcoming inquiry. I'm sure that 
it is very stressful for their members. I often represent police officers who are the 
subject of investigations, criminal or otherwise and I know first hand the 
emotional toll these difficult matters take on them. 

I trust this addresses your concerns. 

The second fax states this: 

Thank you for your fax letter of May 2nd. I enclose my letter response to your 
letter of May 1st. 

You have our conversation of May 1st wrong. I specifically told you yesterday 
that Mr. Axworthy would not be acting as counsel at the Inquiry. What I did tell 
you yesterday is set forth in the third large paragraph of my enclosed letter. 

Insofar as Mr. Axworthy offering advice on the Stonechild matter, I believe that 
the only work done to date is in respect of the standing and funding application 
and I prepared that. The actual submission text was prepared by FSIN in house. 

Mr. Axworthy has acted to facilitate my communications and instructions with 
respect to that application. 

The nature of Mr. Axworthy's further involvement on this matter is set forth in 
the third large paragraph of my enclosed letter. 

I trust this answers your inquiries. i 
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Mr. Plaxton wrote to Mr. Ottenbreit on May 6, 2003, and made these comments: 

Thank you for yours of the 2nd of May. I have had an opportunity to discuss this 
issue further with my clients. 

The Department of Justice is not a party or a proposed party to the Inquiry. 
Further, we have no guarantee that all parties will have access to the same 
information from the Department of Justice. 

Above and beyond this however, we believe your firm finds itself in an 
insurmountable conflict of interest, both actual and perceived. Accordingly, we 
must request your firm generally, and Mr. Axworthy specifically, cease acting for 
the FSIN, directly or indirectly in the Stonechild Inquiry or any other matters 
pertaining thereto. 

We believe the FSIN will be able to retain alternate counsel at this early date 
without any real inconvenience as not much has yet taken place on the file. 

My client makes this request on its own behalf and on behalf of its members. 

I would ask the favour of an early reply so that we may apply to the 
Commissioner for a ruling, if necessary. 

I thank you for your attention. 

Ultimately, Mr. Ottenbreit replied on May 14, 2003. His reply reads as follows: 

I have now had an opportunity to consult with my client. Our client wants our 
office and specifically me as their counsel for the inquiry. Accordingly, we will not 
be stepping back from this matter. 

We disagree with your comments that our firm has an insurmountable conflict of 
interest on this matter. 

Conflicts in the legal sense usually arise in two fashions. A conflict results in 
relation to confidential information or loyalty to a client. In either of these senses, 
there is no conflict on this matter. 

Any information which Mr. Axworthy's officials or he would have received on this 
matter would have come as a result of various police investigations pursuant to 
a public duty respecting this matter rather [than] (sic) any direct or indirect 
solicitor/client relationship which he or anyone else in Justice had with the two 
police officers, your client or any other party at the inquiry. Although there is 
always the risk that the Department of Justice has some information which will 
not for some reason be given to the inquiry, this is highly unlikely and I am 
assured by the Department that any disclosure they make to anyone will go 
through Mr. Hesje. Presumably then any information gleaned from any of the 
investigations done by or at the request of the Department of Justice will at some 
point become public at this inquiry. 

It is disingenuous to raise the alarm about the use of information which 

Mr. Axworthy may or may not have as a result of his being Minister where the very 

inquiry in which your clients will participate will presumably bring all that information 
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to light for the public to see. Nevertheless we can assure that none of any 
information which Mr. Axworthy would have had access to while he was Minister 
has been disclosed to us or our client nor will it be disclosed to us or our client. 

One of your co-counsel raised the issue of Chinese walls being put up with 
respect to confidential information. We are prepared to take steps that are 
reasonable to allay any of your concerns in this regard notwithstanding our 
earlier comments and notwithstanding the fact that we believe it would be 
overkill to do so. Mr. Axworthy comes to our office with none of the regular risk 
factors which would accompany lawyers transferring from one firm to another 
and which would have a bearing on disclosure of confidential information. He 
comes with none of the Justice files or material. He comes with no staff who 
would have worked on any of the Justice files on this matter. In short he comes 
only with what he can remember and he is already bound not to disclose that 
pursuant to his ministerial duty. 

With respect to the obligation of loyalty, it has often been stated that the 
relationship of counsel and client requires clients typically untrained in the law 
and lacking the skill of advocates to entrust the management of their cases to 
counsel who act on their behalf. There should be no room for doubt about 
counsel's loyalty and dedication to the client's case. Mr. Axworthy while he was 
Minister had no a (sic) duty of loyalty to your client or the two police officers 
who seek to be parties or to the R.C.M.P. or to the FSIN or to any other party or 
potential party. In short, his loyalty was a public one to carry out his ministerial 
duties for the public good. In that sense we believe that Mr. Axworthy has not 
breached any duty of solicitor's loyalty to anyone. Mr. Axworthy's public duty as 
Minister ceased on January 21, 2003. 

We fail to understand how his public duties prior to January 21, 2003 can 
somehow circumscribe our involvement with the inquiry because of his present 
association with our firm. 

Your comments suggest that you perceive some unfairness to your clients as a 
result of our acting for our clients. We point out again that Mr. Axworthy played no 
favourites with any party to the inquiry nor did he shepherd the Order in Council 
setting up the Inquiry through Cabinet. Accordingly, he did not set the terms of 
reference for the inquiry. That was done by Mr. Nilson who as acting Minister had 
the final decision. The inquiry was in fact publicly announced by Eric Cline, Q.C. 

Presumably your complaint is that Mr. Axworthy's actions as Minister of Justice, 
i.e. his public duty, somehow conflicts with or is inimical to your clients' interests. 

This also presumes that the performance of his public duty is adversarial to your 
clients and their interests. This is not so. Moreover, if I follow your logic, our firm 
is now visited with this supposed conflict because of his association. We do not 
see this as a valid argument. 

A party should not be deprived of his or her choice of counsel without good 

cause. The concepts of conflict of interest and the countervailing value that a I 

litigant should not be deprived of their counsel of choice are really two aspects of 
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protecting the integrity of the legal system. If a party could achieve an undeserved 
tactical advantage over an opposing party by bringing a disqualification motion or 
seeking other "ethical relief" using "the integrity of the administration of justice 
merely as a flag of convenience" fairness of the process would be undermined. 
Your suggestion that our firm has an insurmountable conflict despite Mr. Axworthy's 
stringent confidentiality obligations and despite the fact that neither I nor Mr. Bishop 
have any personal knowledge whatsoever of your clients or any party or their 
particular affairs, promotes form at the expense of substance and tactical 
advantage instead of legitimate protection. 

I point out again that the process of the inquiry is inquisitorial rather than 
adversarial. Our client is concerned as your client's (sic) are to determine what 
happened with Neil Stonechild. 

Accordingly, we will proceed to act on our client's behalf. 

The Association counsel then wrote to Commission counsel on May 23, 2003 as follows: 

Due to what the Association perceives to be a conflict of interest I have 
requested the Robertson Stromberg firm generally and Mr. Chris Axworthy, Q.C. 
specifically cease acting for the F.S.I.N. directly or indirectly in the within matter 
or any matters pertaining thereto. Mr. Ottenbreit has declined my request, 
accordingly I wish to make application for an order removing them as counsel. 

I would ask you seek the Commissioner's directions as to whether this application 
should be made to the Commissioner or the Court of Queen's Bench. If the 
application should be made to the Commission please advise as to dates that 
would be acceptable for same. 

I thank you for your attention. 

Mr. Ottenbreit replied briefly on the same day as follows: 

I have received Mr. Plaxton's letter of May 23, 2003 asking for directions from the 
Commissioner as to his application to have us removed from the Inquiry. In view 
of his request, we may have representations to make with respect as to what the 
proper forum would be. We will get back to you early next week. 

Mr. Ottenbreit delivered a more detailed response on May 26, 2003. It reads: 
Respecting Mr. Plaxton's letter of May 23, 2003, I can advise as follows: 

1. I believe the terms of reference on this inquiry are wide enough to allow 
Mr. Justice Wright to determine who may appear at the inquiry and conduct 
the case. In that sense, I take the view that the alleged conflict as it is 
presented is within his jurisdiction and should be heard by him. 

2. I view with some dismay the apparent inaccuracy contained in Mr. Plaxton's 
letter to the effect that Chris Axworthy continues to act for the FSIN on this 
matter or that we have declined Mr. Plaxton's request in this regard. The letter 

j is misleading in that it leaves the impression that Mr. Axworthy continues to 

act on this matter and that I have declined Plaxton's request that he cease to 
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act. We made it clear that Mr. Axworthy was not going to be involved in this 
matter on a number of occasions as follows: 

(a) on April 30, 2003 at the standing and funding hearings when I indicated 
Mr. Bishop and I would act on this matter; 

(b) on May 1, 2003 in a telephone conversation with Mr. Plaxton where I 
indicated unequivocally Mr. Axworthy would not be involved in this matter; 

(c) on May 2, 2003 by letter to Mr. Plaxton where I indicated unequivocally 
that Mr. Axworthy would not be involved in this matter. 

3. In our view the only issue with respect to Mr. Plaxton's complaint is whether 
our firm as opposed to Mr. Axworthy specifically may appear on this matter. 

In this regard at the time of the funding application it was no secret that 
Mr. Axworthy was associated with our firm. Although the proposal for funding 
originally made reference to Mr. Axworthy, none of the parties objected at 
the funding application to the association of Mr. Axworthy and our firm. 

I am under separate cover sending back the completed Undertaking of Counsel. 

I would be pleased therefore to appear before the Commissioner at a convenient 
time to address this matter. 

Mr. Plaxton then wrote again on May 27, 2003 to Commission counsel and stated: 

I have received a copy of Mr. Ottenbreit's 26th of May correspondence to 
yourself. As indicated in the correspondence our request was both the Robertson 
Stromberg firm and Mr. Axworthy cease acting for the FSIN directly or indirectly 
concerning this matter. This was not a disjunctive but a conjunctive request in 
that from our perception, it is necessary to mitigate the harm caused that both 
the firm and Mr. Axworthy discontinue any association. By way of reference, I 
believe whether or not Mr. Axworthy is actually handling the file, he being a 
member of the firm is legally deemed to be acting for the client. 

It appears the proposed participation of Mr. Axworthy in this matter has changed 
dramatically from the outset to present. It does appear though he has had some 
actual involvement in same prior to the standing applications. The timing and full 
extent of same is not known to us. Mr. Ottenbreit in correspondence after the 
conflict issue was raised mentioned the possibility of separation walls concerning 
Mr. Axworthy, this however is too little, too late and, in any event, in no way 
addresses the issue of a cabinet minister and/or his law firm appearing at an 
Inquiry so soon after he left his post. 

I will be forwarding my materials as soon as possible in relation to our application. 

I thank you for your attention. 

I have reproduced the particulars of Mr. Axworthy's history as Minister and the entire 
correspondence passing between counsel for the Association and the Federation and 
the Commission to provide a full understanding of the many complex issues raised in I 

this application. 
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The Association ultimately advised that it wished to make a formal application to the 
Commission to remove Robertson Stromberg and Mr. Axworthy. That application was argued 
before me on June 9, 2003. The application was supported by counsel for Constables Hartwig 
and Senger and the Saskatoon Police Service. Counsel for Stella Bignell opposed the 
application for removal supporting the position of Robertson Stromberg and Mr. Axworthy. 

Code of Professional Conduct 

A Code of Professional Conduct was adopted by the Law Society of Saskatchewan. It does 
not have the effect of law but it is a highly persuasive set of guidelines with respect to the 
conduct of solicitors and a solicitor's duty to the client, fellow solicitors and the public. 

The following provisions appear to be material to the present application if even 
only tangentially: 



CHAPTER IV 

CONFIDENTIAL INFORMATION 


RULE 

The lawyer has a duty to hold in strict confidence all information concerning the 
business and affairs of the client acquired in the course of the professional 
relationship, and shall not divulge such information unless disclosure is expressly 
or impliedly authorized by the client, required by law or otherwise permitted or 
required by this Code. 

COMMENTARY 


Confidential Information Not to be Used 


6. The lawyer shall not disclose to one client confidential information concerning 
or received from another client and should decline employment that might 
require such disclosure. 


Disclosure Required by Law 


14. The lawyer who has information known to be confidential government 

information about a person, acquired when the lawyer was a public officer or 
employee, shall not represent a client (other than the agency of which the 
lawyer was a public officer or employee) whose interests are adverse to that 
person in a matter in which the information could be used to the material 
disadvantage of that person. 
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CHAPTER V 

IMPARTIALITY AND CONFLICT OF INTEREST BETWEEN CLIENTS 



RULE 

The lawyer shall not advise or represent both sides of a dispute and, save after 
adequate disclosure to and with the consent of the clients or prospective clients 
concerned, shall not act or continue to act in a matter when there is or is likely 
to be a conflicting interest. 

COMMENTARY 


Acting Against Former Client 

8. A lawyer who has acted for a client in a matter should not thereafter act 
against the client (or against persons who were involved in or associated with 
the client in that matter) in the same or any related matter, or take a position 
where the lawyer might be tempted or appear to be tempted to breach the 
Rule relating to confidential information. It is not, however, improper for the 
lawyer to act against a former client in a fresh and independent matter 
wholly unrelated to any work the lawyer has previously done for that person. 

9. For the sake of clarity the foregoing paragraphs are expressed in terms of the 
individual lawyer and client. However, the term "client" includes a client of 
the law firm of which the lawyer is a partner or associate, whether or not the 
lawyer handles the client's work. It also includes the client of a lawyer who is 
associated with the lawyer in such a manner as to be perceived as practising 
in partnership or association with the first lawyer, even though in fact no such 
partnership or association exists. 

CHAPTER VA 

CONFLICTS OF INTEREST 

A. Definitions 

(1) In this Rule: 

"client" includes anyone to whom a member owes a duty of confidentiality, 

whether or not a solicitor-client relationship exists between them; 

(emphasis added) 

"confidential information" means information obtained from a client which is 

not generally known to the public; 

"law firm" includes one or more members practising: 

(e) in a government, a Crown corporation or any other public body, and... 
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COMMENTARY 


b. Government employees and in-house counsel 

The definition of "law firm" includes one or more members of the Society 
practising in a government, a Crown corporation, any other public body 
and a corporation. Thus, the Rule applies to members transferring to or 
from government service and into or out of an in-house counsel position, 
but does not extend to purely internal transfers in which, after transfer, 
the employer remains the same. Subrule (3) was included to reflect the 
particular employment structure of the federal government, but is not 
meant to alter the general principle that internal transfers within the 
government are not subject to review under the Rule. 

"matter" means a case or client file, but does not include general 
"know-how" and, in the case of a government lawyer, does not include 
policy advice unless the advice relates to a particular case. 


B. Application of Rule 

(2) This Rule applies where a member transfers from one law firm ("former law 
firm") to another ("new law firm"), and either the transferring member or the 
new law firm is aware at the time of the transfer or later discovers that: 

(a) the new law firm represents a client in a matter which is the same as or 
related to a matter in respect of which the former law firm represents its 
client ("former client"), 

(b) the interests of those clients in that matter conflict, and 

(c) the transferring member actually possesses relevant information 
respecting that matter. 

(3) Subrules (4) to (7) do not apply to a member employed by the federal 
Department of Justice who, after transferring from one department, ministry or 
agency to another, continues to be employed by the federal Department of Justice. 

Firm Disqualifications 

(4) Where the transferring member actually possesses relevant information 
respecting the former client which is confidential and which, if disclosed to a 
member of the new law firm, may prejudice the former client, the new law firm 
shall cease its representation of its client in that matter unless: 

(a) the former client provides written consent to the new law firm's 
continued representation of its client, or 
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APPENDIX 


(b) the new law firm establishes, in accordance with subrule (8), that: 

(i) it is in the interests of justice that its representation of its client in the 
matter continue, having regard to all relevant circumstances, including: 

(A) the adequacy of the measures taken under (ii), 

(B) the extent of prejudice to any party, 

(C) the good faith of the parties, 

(D) the availability of alternative suitable counsel, and 

(E) issues affecting the national or public interest, and 

(ii) it has taken reasonable measures to ensure that no disclosure to any 
member of the new law firm of the former client's confidential 
information will occur. 

Transferring lawyer disqualification 

(5) Where the transferring member actually possesses relevant information 
respecting the former client but that information is not confidential information 
which, if disclosed to a member of the new law firm, may prejudice the 
former client: 

(a) the member should execute an affidavit or solemn declaration to that 
effect, and 

(b) the new law firm shall: 

(i) notify its client and the former client, or if the former client is 
represented in that matter by a member, notify that member, of the 
relevant circumstances and its intended action under this Rule, and 

(ii) deliver to the persons referred to in (i) a copy of any affidavit or 
solemn declaration executed under (a), and 

(iii) notify its client and former client that if they have any objection to the 
new law firm's continued representation of its client that they may 
apply to the Law Society or a court of competent jurisdiction under 
subrule (8) within thirty (30) days of receipt of the material provided 
under this Rule and if no objection is taken within thirty days, they 
lose the right to apply to the Law Society under this Rule. 

(6) A transferring member described in the opening clause of subrule (4) or (5) 
shall not, unless the former client consents: 

(a) participate in any manner in the new law firm's representation of its client 
in that matter, or 

(b) disclose any confidential information respecting the former client. 

(7) No member of the new law firm shall, unless the former client consents, 
discuss with a transferring member described in the opening clause of subrule (4) 
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or (5) the new law firm's representation of its client or the former law firm's 
representation of the former client in that matter. 

CHAPTER X 

THE LAWYER IN PUBLIC OFFICE 


RULE 

The lawyer who holds public office should, in the discharge of official duties, 

adhere to standards of conduct as high as those that these rules require of a 

lawyer engaged in the practice of law. 

COMMENTARY 

Guiding Principles 

1. The Rule applies to the lawyer who is elected or appointed to legislative or 
administrative office at any level of government, regardless of whether the 
lawyer attained such office because of professional qualifications. Because 
such a lawyer is in the public eye, the legal profession can more readily be 
brought into disrepute by failure on the lawyer's part to observe its 
professional standards of conduct. 

Conflicts of Interest 

2. The lawyer who holds public office must not allow personal or other interests 
to conflict with the proper discharge of official duties. The lawyer holding 
part-time public office must not accept any private legal business where duty 
to the client will or may conflict with official duties. If some unforeseen conflict 
arises, the lawyer should terminate the professional relationship, explaining to 
the client that official duties must prevail. The lawyer who holds a full-time 
public office will not be faced with this sort of conflict, but must nevertheless 
guard against allowing the lawyer's independent judgement in the discharge 
of official duties to be influenced by the lawyer's own interest, or by the 
interests of persons closely related to or associated with the lawyer, or of 
former or prospective clients, or of former or prospective partners or associates. 

3. In the context of the preceding paragraph, persons closely related to or 
associated with the lawyer include a spouse, child, or any relative of the lawyer 
(or of the lawyer's spouse) living under the same roof, a trust or estate in which 
the lawyer has a substantial beneficial interest or for which the lawyer acts as 
a trustee or in a similar capacity, and a corporation of which the lawyer is a 
director or in which the lawyer or some closely related or associated person 
holds or controls, directly or indirectly, a significant number of shares. 

Disclosure of Confidential Information 

7. By way of corollary to the Rule relating to confidential information, the lawyer 
who has acquired confidential information by virtue of holding public office 
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should keep such information confidential and not divulge or use it even 
though the lawyer has ceased to hold such office. (As to the taking of 
employment in connection with any matter in respect of which the lawyer 
had substantial responsibility or confidential information, see Commentary 3 
of the Rule relating to avoiding questionable conduct.) 



Note 3 to this provision reads as follows: 

3. Cf. generally the Rule relating to conflict of interest between lawyer 
and client. "When a lawyer is elected to ... (a) public office of any 
kind, or holds any public employment...his duty as the holder of such 
office requires him to represent the public with undivided fidelity. His 
obligation as a lawyer...continues; ...it is improper for him to act 
professionally for any person...[who] is actively or specially interested 
in the promotion or defeat of legislative or other matters proposed or 
pending before the public body of which he is a member or by which 
he is employed, or before him as the holder of a public office or 
employment." from Brand, Bar Associations, Attorneys and Judges 
(Chicago, 1956) p. 179. 

CHAPTER XIX 

AVOIDING QUESTIONABLE CONDUCT 


RULE 

The lawyer should observe the rules of professional conduct set out in the Code 

in the spirit as well as in the letter. 

COMMENTARY 

Guiding Principles 

1. Public confidence in the administration of justice and the legal profession may 
be eroded by irresponsible conduct on the part of the individual lawyer. For 
that reason, even the appearance of impropriety should be avoided. 

Duty after Leaving Public Employment 

3. After leaving public employment, the lawyer should not accept 
employment in connection with any matter in which the lawyer had 
substantial responsibility or confidential information prior to leaving, 
because to do so would give the appearance of impropriety even if 
none existed. However, it would not be improper for the lawyer to act 
professionally in such a matter on behalf of the particular public body or 
authority by which the lawyer had formerly been employed. As to confidential 
government information acquired when the lawyer was a public officer or 
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employee, see commentary 14 of the Rule relating to confidential 
information, (emphasis added) 



Standard of Conduct 

10. The lawyer should try at all times to observe a standard of conduct that reflects 
credit on the legal profession and the administration of justice generally and 
inspires the confidence, respect and trust of both clients and the community. 


The Legistlation 

The Members' Conflict of Interest Act, S.S. 1993, c. M-11.11 
The Act contains the following provisions: 

4 A member shall not use information that is gained in the execution of his 
or her office and is not available to the general public to further or to 
seek to further the member's private interest, his or her family's private 
interest or the private interest of an associate. 

8(1) The Executive Council, a member of the Executive Council or an 

employee of a department, secretariat or office of the Government of 
Saskatchewan or a Crown corporation, including a corporation in which 
the Government of Saskatchewan owns a majority of shares, shall not 
knowingly award a contract to or approve a contract with, or grant a 
benefit to, a former member of the Executive Council or to any of the 
former member's family until 12 months have expired after the date on 
which the former member ceased to hold office. 

(2) Subsection (1) does not apply to contracts of employment with respect to 
further duties in the service of the Crown. 

(3) Subsection (1) does not apply if the conditions on which the contract or 
benefit is awarded, approved or granted are the same for all persons 
similarly entitled. 


Law 

The issue of disqualification of counsel by reason of conflict of interest has been addressed 
many times in Canada. The seminal decision is that of the Supreme Court of Canada in 
MacDonald v. Martin, [1990] 3 S.C.R. 1235. Mr. Justice Sopinka set down the law at p. 1243: 

In resolving this issue, the Court is concerned with at least three competing 
values. There is first of all the concern to maintain the high standards of the legal 
profession and the integrity of our system of justice. Furthermore, there is the 
countervailing value that a litigant should not be deprived of his or her choice of 
counsel without good cause. Finally, there is the desirability of permitting 
reasonable mobility in the legal profession. ... 
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He then identified two basic approaches to determine whether a disqualifying conflict of 
interest exists: (1) the probability of real mischief, or (2) the possibility of real mischief. He 
described these two approaches at p. 1246: 

...The first approach requires proof that the lawyer was actually possessed of 
confidential information and that there is a probability of its disclosure to the 
detriment of the client. The second is based on the precept that justice must not 
only be done but must manifestly be seen to be done. If, therefore, it reasonably 
appears that disclosure might occur, this test for determining the presence of a 
disqualifying conflict of interest is satisfied. 

After an extensive review of the authorities, Mr. Justice Sopinka concluded that the 
appropriate test is the possibility of real mischief. He stated the test, with respect to 
confidential information, at p. 1260, as follows: 

...the public represented by the reasonably informed person would be satisfied 
that no use of confidential information would occur. ... 

Mr. Justice Cory, concurring in the result, reiterated the three competing values identified by 
Mr. Justice Sopinka and stated, at p. 1265, as follows: 

Of these factors, the most important and compelling is the preservation of the 
integrity of our system of justice. The necessity of selecting new counsel will 
certainly be inconvenient, unsettling and worrisome to clients. Reasonable 
mobility may well be important to lawyers. However, the integrity of the judicial 
system is of such fundamental importance to our country and, indeed, to all free 
and democratic societies it must be the predominant consideration in any 
balancing of these three factors. 

In Martin, the Supreme Court was dealing with the disqualification of a lawyer in civil 
proceedings. The issue arises as to whether the competing values are different with respect 
to a public inquiry. The second and third values as identified by Mr. Justice Sopinka, would 
appear to be the same. The first value, the integrity of our system of justice, is not 
necessarily the same. 

The interest at issue in a public inquiry was recently addressed by the Ontario Superior 
Court in Aboriginal Legal Services of Toronto v. Shand Inguest, [2003] O.J. No. 1117 (S.C. 

Div.Ct.). In that case, O'Driscoll J. adopted the following statements made by a coroner in 
disqualifying counsel at a coroners inquest, which disqualification was upheld by the 
Ontario High Court in Cook v. Young, unreported, November 8, 1989, at para. 5: 

"Mr. Speid has a right to counsel. He has a right to professional advice, but he 
has no right to counsel who, by accepting the brief, cannot act professionally. A 
lawyer cannot accept a brief if, by doing so, he cannot act professionally, and if a 
lawyer so acts, the client is denied professional services. ... 

"Does this situation apply to inquests? As we heard in submissions, inquests are 
different, in focus, scope and rules from any other proceeding. But the same I 

rules of fundamental or natural justice and fairness must be observed and must 
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be seen to be operating at an inquest. Quite rightly it has been pointed out that 
inquests do not find fault or legal responsibility, rather they are fact-finding 
exercises. However, disputes regarding evidence, which might impact, for example 
on the reputation of an individual, can arise at an inquest. Therefore, it seems to 
me that a potential conflict in a lawyer's position is a valid consideration, although 
because of the non-fault-finding and unique nature of an inquest, the test to 
remove such lawyer might well be of a higher nature. 

The court went on to adopt the following statement by the coroner in the case at issue 
at para. 6: 



"In my opinion the most appropriate test is the proper functioning of the process 
and the maintenance of public confidence. An inquest is a public process in 
which the administration of justice and the fairness of the process will be closely 
scrutinized. 

The court upheld the disqualification of the lawyer and stated its conclusion as follows 
at para. 7: 

This is one of those occasions where reality does not govern but the governing 
factors are perception and optics. It is a matter of the maintenance of public 
confidence in the administration of justice and the avoidance of an appearance 
of impropriety. ... 

In Booth v. Huxter (1994), 16 O.R. (3d) 528 (Gen. Div.), it was argued that because, there 
was no legal or monetary interest involved in a coroner's inquest, the rules of conflict of 
interest need not apply. In addressing this argument Moldaver J. stated at p. 536, the 
following: 

Secondly, I consider the proposed interpretation of the word "interest" to be 
somewhat naive and unrealistic. I have already touched upon the reasons for 
concluding that each of the Board and the officers has a very real and significant 
interest in the proceedings. The integrity, reputation, competence and professionalism 
of each had been placed under the spotlight of public scrutiny. To somehow suggest 
that such matters do not constitute interests worthy of preservation is to take a 
myopic view of the situation. One need only look at the laws of libel and slander 
to realize the importance of a person's reputation within our society. Here, the 
reputations of the officers and the Board are, in no small measure, under scrutiny. 

The court also referred to the fact that the parties had been granted standing based on the 
separate interests they represent (p. 539). 

I have been unable to find any case in which conflict of interest was alleged with respect to 
a former minister of the Crown. 
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Application 

It is appropriate to quote from the language of the application: 

This is an application by the Saskatoon City Police Association to have the firm of 
Robertson Stromberg generally and Mr. Chris Axworthy, Q.C. specifically removed 
as counsel to the Federation of Saskatchewan Indian Nations in the matter within 
as well and matters pertaining to same. The applicant believes a number of other 
parties to the Inquiry will support it in this application. 

The applicant advances in support of its application a conflict of interest in 
Mr. Axworthy and the firm due to Mr. Axworthy's membership in same. The 
primary grounds for this submission lie in the fact Mr. Axworthy was the Minister 
of Justice for a number of years during which matters relevant to this inquiry 
were being considered by the department. During this period he would be privy 
to information, policies and decisions not known to the public. It is suggested the 
public would perceive this information could be available, advertently or 
otherwise, to the firm's clients. 

In addition to this the applicants submit Mr. Axworthy and the firm are again in a 
conflict of interest due to him or his firm accepting employment in connection 
with the matter with which he had substantial responsibility or confidential 
information prior to leaving his cabinet post. 

The applicants rely not only on the real possibility of conflict of interest but the 
appearance of conflict and circumstances that would lead the public to question 
the appropriateness of the firm continuing to act. 

The applicant refers to a number of circumstances in support of its position: 

• 30 September 1999 - Mr. Axworthy appointed Minister of Justice and 
Attorney General (News Release 30 September 1999) 

• 16 February 2000 - Justice Minister Axworthy makes formal request to the 
RCMP to investigate circumstances of the deaths of Messrs. Naistus and 
Wegner and to review allegations concerning the complaint from Mr. Knight 

• 24 February 2000 - It is reported the RCMP Task Force would also consider 
the Stonechild matter in due course (24 February 2000 Globe and Mail and 
StarPhoenix news reports) 

• Spring 2000 - FSIN's leadership calling for a public inquiry into the justice 
system in Saskatchewan. These demands made in light of the deaths of 
Messrs. Wegner and Naistus (The Saskatchewan Indian - Spring 2000) 

• 19 September 2000 - Justice Minister Axworthy directs an inquest into the 
death of Mr. Ironchild (Executive Council News Release 19 September 2000) 

• 2 February 2001 - Justice Minister Axworthy directs an inquest into the death 
of Mr. Dustyhorn (Executive Council News Release 2 February 2001) 
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20 June 2001 - Justice Minister Axworthy questioned in the House concerning 
FSIN's demands for public inquiry into the justice system based primarily on the 
deaths of First Nations persons outside Saskatoon. Mr. Axworthy reports there 
have been discussions with FSIN and other groups. Mr. Axworthy reports 
there have been coroner's inquiries into the deaths of Messrs. Ironchild and 
Dustyhorn and that the reports out of these inquests have been well received 
by the First Nations and Metis communities (Hansard 20 June 2001) 

27 June 2001 - Justice Minister Axworthy orders inquest into the death of 
Mr. Naistus (Executive Council News Release 27 June 2001) 

26 July 2001 - Justice Minister Axworthy orders inquest into the death of 
Mr. Wegner (Executive Council News Release 26 July 2001) 

12 October 2001 - Mr. Axworthy also named Minister of Aboriginal Affairs 
(Executive Council News Release 12 October 2001) 


• 15 November 2001 - Mr. Axworthy announces commission on First Nations 
and Metis injustice reform (Executive Council News Release 15 November 2001) 

• 22 February 2002 - RCMP receive Saskatoon Police Service records 
concerning Mr. Stonechild (Mr. Hesje's correspondence 30 May 2003) 

• 21 January 2003 - Mr. Axworthy announces his resignation from cabinet 
and advises "I am currently exploring career opportunities in private life, 
including teaching law and work with an established Saskatchewan law 
firm". Mr. Nilson appointed acting Attorney General and Minister of Justice 
(Executive Council News Release 21 January 2003) 

• 17 February 2003 - Mr. Cline appointed Minister of Justice (Executive Council 
News Release 17 February 2003) 

• 20 February 2003 - Justice Minister Cline announces inquiry into the death of 
Mr. Stonechild and advises public prosecutions division has determined there 
is not sufficient evidence to lay charges in relation to the death of Mr. Stonechild 
(Executive Council News Release 20 February 2003) 

• Robertson Stromberg announces Mr. Axworthy has joined their firm and 
advises: "Chris brings a deep understanding of intergovernmental and 
aboriginal law to our team" (advertisement from Saskatoon StarPhoenix 
20 February 2003) 

• 19 February - Order in Counsel signed establishing inquiry 

The respondents do not dispute the correctness of any of these statements. 

Mr. Axworthy swore an affidavit on June 5, 2003. I quote from the material portions: 

2. On January 21, 2003 I resigned as Minister of Justice of Saskatchewan, a 
position which I had held for some years prior to that. 

3. When I became Minister of Justice I considered my duties to be public ones. I 
swore an oath to keep confidential any information which I received in the 
course of my public duties. 
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4. I have not divulged either to the Federation of Saskatchewan Indian Nations, 
any lawyers or staff of Robertson Stromberg or anyone else the details of any 
information that I have received in my capacity of Minister of Justice either in 
respect of the subject matter of this inquiry or otherwise. 

5. I joined the Robertson Stromberg firm in the first week of February, 2003. 

When I joined the firm I did not bring to the firm any files or other 
documentation or employees which had any connection with my duties as 
the Minister of Justice. 

Lawrence Joseph, an officer of the Federation, swore an affidavit indicating his 
organization's desire that their present counsel continue to act. Fie concludes his deposition 
with this statement: 

4. If the Robertson Stromberg firm is disqualified from acting on this Inquiry, this 
will be prejudicial to the FSIN. 

Mr. Joseph does not say what prejudice there will be nor does he suggest that other 
competent and experienced counsel could not serve the Federation as effectively. 

Analysis 

It is appropriate that I repeat, at the outset, the statement which I made at the commencement 
of the application on June 9, 2003. In the event that I am persuaded that present counsel 
for the Federation should be removed, that will not impact upon the participation of the 
Federation of Saskatchewan Indian Nations. The Federation will be as fully a party to these 
proceedings as it has been to this point and will be entitled to retain and instruct counsel if 
other counsel is required. The application is not about diminishing or affecting the participation 
of the Federation. The narrow issue is whether in the circumstances prevailing here the 
Federation would be more appropriately represented by other counsel. 

Res Judicata (Preliminary Objection) 

The respondent Federation raised a preliminary objection to the application. Its contention is 
that the matter of the Robertson Stromberg/Axworthy engagement in this matter is res judicata 
inasmuch as no objection was raised to the participation of either during argument presented 
to me on the applications for standing and funding. With respect the objection is not tenable. 

I note also that standing and funding were granted to the parties not their counsel. In any 
event the defence of res judicata does not fit the circumstances prevailing here. In my view the 
objection is really that the applicant is estopped from complaining now when it said nothing 
at the hearing. As I have noted the objection is answered by the evidence of the Association's 
prompt request for clarification of Mr. Axworthy's role and the timeliness of its application. 

It did not rest on its oars. There is still abundant time for the Federation to find new counsel 
if that is necessary. 

Shortly stated the Association says that when Mr. Axworthy moved to Robertson Stromberg 
he would have inevitably taken with him confidential information received while Minister of 
Justice and Attorney General respecting the death of Mr. Stonechild and other aboriginal 
persons in Saskatoon. It is not appropriate therefore that he be associated with any of the 
parties in this inquiry. 
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It is also suggested that the early references to Mr. Axworthy's involvement in the Robertson 
Stromberg file reinforce the theory that his value to the law firm arose from his involvement 
as Minister and Attorney General. One may ask what qualifications or expertise did he have 
as counsel that led to his participation in the inquiry. As a consequence, it is argued, I should 
infer an actual conflict of interest exists and that taints the involvement of Mr. Axworthy 
and Robertson Stromberg as Federation counsel. 

Mr. Plaxton also argues that members of the public presented with Mr. Axworthy's history 
as Minister and Attorney General would question his involvement and that of his firm in 
this matter. The second prong to the Association's argument is that of public perception. 

The applicant suggests that if steps had been taken at the outset to ensure Mr. Axworthy 
was removed from any involvement in the Federation file such as a Chinese Wall there 
would be much less concern. In fact, his role in the inquiry was emphasized from the 
beginning. It was only later that his involvement was minimized. 

Counsel for the respondent prefaced his submissions on conflict of interest by referring to a 
number of cases that canvass a client's right to choose counsel. I refer to one in particular. 

In Manville Canada Inc. v. Ladner Downs (1992), 88 D.L.R. (4th) 208, aff'd 100 D.L.R. (4th) 
321, Esson C.J. states, at p. 223: 

...Such a remedy necessarily imposes hardship and, given that the party deprived of 
its representative is an innocent bystander in an issue between its lawyer and the 
opposite party, some degree of injustice on the innocent party. The imposition of 
such hardship and injustice can only be justified if it is inflicted to prevent 
the imposition of a more serious injustice on the party applying. It follows 
that the injunction should be granted only to relieve the applicant of the 
risk of "real mischief", not a mere perception, (emphasis added) 

Chief Justice Esson continues at p. 224: 

...No doubt, some of those applications are brought to prevent a risk of real 
mischief. But can there be any doubt that many are brought simply 
because an application to disqualify has become a weapon which can be 
used, amongst many others, to discomfit the opposite party by adding to 
the length, cost and agony of litigation. If that becomes a regular feature of 
our litigation it would not likely do much to improve the profession's standards in 
an area in which there seem to have been few serious problems. But it could do 
much to further reduce the court's ability to get to judgment in a timely way. 

(emphasis added) 

Robertson Stromberg argues there can be no conflict of interest as Mr. Axworthy never 
acted for any of the parties now seeking to disqualify it. Ordinarily a conflict of interest 
arises where a lawyer who has represented a client then seeks to act against that client in 
the same or related matter. This situation often arises as a result of a lawyer transferring to 
a new law firm. The Code of Professional Conduct suggests, however, that conflict of 
interest may go beyond this specific situation. Commentary 8, "Acting Against Former 
j Client", of Chapter V, Impartiality and Conflict of Interest Between Clients, provides as 
follows: 
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A lawyer who has acted for a client in a matter should not thereafter act against 
the client (or against persons who were involved in or associated with the client 
in that matter) in the same or any related matter, or take a position where the 
lawyer might be tempted or appear to be tempted to breach the Rule 
relating to confidential information. ... (emphasis added) 

This commentary suggests that a lawyer can breach the Code of Professional Conduct, 
relating to conflict of interest, without actually acting against a former client. The emphasized 
words suggest that a conflict of interest may arise between a lawyer's duty of confidentiality 
owed to a former client, and duty of loyalty to another client. This commentary refers to 
appearances. The lawyer may be in a conflict of interest by placing himself in a position where 
he might appear to be tempted to breach the rule relating to confidential information. 

Commentary 1 of Chapter V is instructive in this regard. It states: 

A conflicting interest is one that would be likely to affect adversely the lawyer's 
judgement or advice on behalf of, or loyalty to a client or prospective client. 

Mr. Dufour contends that inasmuch as the applicant is unable to say what confidential 
information, if any, reposes with Mr. Axworthy, it cannot be said there is any potential for 
conflict of interest. He concedes that if Mr. Axworthy had such information he could not 
divulge it as a former Minister. In the absence of any information as to what he knows, I 
am obliged to assess what is known. That is, what appears publicly about his activities as 
Minister and Attorney General. 

"Confidential information" has been defined a number of cases. I refer to Ott v. Fleishman, 

[1983] 5 W.W.R. 721 (B.C.S.C.) at 723 (last paragraph): 

...for practical purposes any information received by a lawyer in his professional 
capacity concerning his client's affairs is prima facie confidential unless it is already 
notorious or was received for the purpose of being used publicly or otherwise 
disclosed in the conduct of the client's affairs. 

AirAtonabee Ltd. v. Canada (Minister of Transport) (1989), 27 C.P.R. (3d) 180 (F.C.T.D.) sets 
out these principles at p. 202: 

...the following [is considered] as an elaboration of the formulation by Jerome 
A.C.J., in [Montana Indian Band v. Canada (Minister of Indian & Northern Affairs) 

(1988), 26 C.P.R. (3d) 68 (Fed. T.D.)], that whether information is confidential 
[within the meaning of the term "confidential information" in the Access to 
Information Act, R.S.C. 1985, c. A-1, s. 20 (1)(b)] will depend upon its content, its 
purpose and the circumstances in which it is compiled and communicated, namely: 

(a) that the content of the record be such that the information it contains is not 
available from sources otherwise accessible by the public or that could not be 
obtained by observation or independent study by a member of the public 
acting on his own. 

(b) that the information originate and be communicated in a reasonable 

expectation of confidence that it will not be disclosed, and I 
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(c) that the information be communicated, whether required by law or supplied 
gratuitously, in a relationship between government and the party supplying it 
that is either a fiduciary relationship or one that is not contrary to the public 
interest, and which relationship will be fostered for public benefit by 
confidential communication. 

It is defined, of course, in the Code of Professional Conduct. 

The respondent argues that in any event Mr. Axworthy is not in possession of any confidential 
information. The assertion is based on a very narrow interpretation of "confidential 
information". Counsel suggests that only information emanating from the applicant 
(ordinarily a former client) should be treated as confidential for the purpose of disqualifying 
a lawyer. At para. 22 of the respondent's brief, counsel suggests that at the very least: 

...the Applicant would have to show that confidential information was imparted 
by it to Mr. Axworthy in the context of a previous relationship that is akin to a 
solicitor/client relationship. ... 

The position taken by Robertson Stromberg is untenable for a number of reasons. First of 
all, it should be noted that Mr. Axworthy, in his brief affidavit, does not state that he has no 
confidential information with respect to matters within the terms of reference of the public 
inquiry. Rather, he deposes that he has sworn an oath to keep confidential any information 
which he received in the course of his public duties. He goes on to depose that he has not 
disclosed to FSIN or Robertson Stromberg or anyone else: 

...the details of any information that I have received in my capacity of Minister of 
Justice either in respect to the subject matter of this inquiry or otherwise. 

Mr. Axworthy, clearly recognizes that he is under a duty of confidentiality to his former client. 

I observe also that a disqualifying conflict of interest can arise without proof of actual 
misuse or possession of confidential information. The issue was dealt with in Martin. The 
court noted, as did the applicant in this application, that it would be very difficult to know 
what confidential information is possessed by another lawyer. 

Mr. Justice Sopinka noted that in cases where disqualification of a lawyer is sought with 
respect to the confidential information there are two questions to be answered: (1) Did the 
lawyer receive confidential information attributable to solicitor/client relationship relevant to 
the matter at hand? (2) Is there a risk that it would be 

used to prejudice the client? With respect to the first question Mr. Justice Sopinka stated at 

p. 1260: 

...In my opinion, once it is shown by the client that there existed a previous 
relationship which is sufficiently related to the retainer from which it is sought to 
remove the solicitor, the court should infer that confidential information was 
imparted unless the solicitor satisfies the court that no information was imparted 
which could be relevant. This will be a difficult burden to discharge. Not only must 
the court's degree of satisfaction be such that it would withstand the scrutiny of 
the reasonably informed member of the public that no such information passed, 
but the burden must be discharged without revealing the specifics of the 
privileged communication. ... 
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On this issue, Mr. Justice Sopinka adopted a test of a rebuttable presumption of receipt of 
confidential information. 

The only evidence offered by Robertson Stromberg to rebut this presumption is the 
statement in Axworthy's affidavit that he has not divulged the details of any information. 

It should be noted, that in propounding these two questions, Mr. Justice Sopinka was dealing 
with an application by a former client to disqualify a lawyer based on conflict of interest. 
Martin did not deal with the issue as to whether a disqualifying conflict of interest could 
arise where the former client was not objecting, and the application was not brought by a 
current client. However, the presumption of possession and misuse of confidential information 
arising from the establishment of a previous relationship which is sufficiently related to the 
retainer from which it is sought to remove the solicitor, applies to this situation. 

The applicant countered that Mr. Axworthy, as Minister of Justice and Attorney General was 
the Lawyer to the Government of Saskatchewan. If support for this proposition is required, 
it can be found in The Department of Justice Act, S.S. 1983, c. D-18.2. Section 9 sets out 
the powers and duties of the Minister of Justice. These duties include advising the Crown: 

(d) ...upon all matters of law referred to him by the Crown; 

(e) advise the heads of the several departments of the government upon all 
matters of law connected with those departments. 

The act also sets out the powers and duties of the Attorney General. Section 10 provides 
that the Attorney General is the official legal advisor of the Lieutenant Governor. 

It seems clear that Mr. Axworthy was in a solicitor/client relationship with the Government 
of Saskatchewan. As a lawyer, advising on matters of law, it seems clear that he is bound 
by the Code of Professional Conduct. 

In any event, a lawyer in public office must avoid conflicts of interest and the appearance of 
conflicts of interest even if there is no solicitor/client relationship. Chapter X of the Code of 
Professional Conduct deals specifically with a lawyer in public office. The rule provides as 
follows: 

The lawyer who holds public office should, in the discharge of official duties, 
adhere to standards of conduct as high as those that these rules require of a 
lawyer engaged in the practice of law. 

Commentary 6 states: 

The lawyer should not represent in the same or any related matter any persons or 
interests that the lawyer has been concerned with in an official capacity. ... 

I appreciate that this chapter applies to a lawyer while in public office. 

The disqualification under this rule does not appear to be predicated on any prior 
solicitor/client relationship. The test is two-fold: (1) was the lawyer concerned in an official 
capacity with the person or interest which he now seeks to represent; and (2) is it the same 
or a related matter? The applicant's material establishes that Mr. Axworthy, in his capacity 
as Minister of Justice, dealt with FSIN with respect to the establishment of a public inquiry 
into the matters relating to the terms of reference. 
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Even more instructive is Chapter XIX, Avoiding Questionable Conduct. The rule states as 
follows: 

The lawyer should observe the rules of professional conduct set out in the Code 
in the spirit as well as in the letter. 

Commentary 3 provides as follows: 

After leaving public employment, the lawyer should not accept employment in 
connection with any matter in which the lawyer had substantial responsibility or 
confidential information prior to leaving, because to do so would give the 
appearance of impropriety even if none existed. ... 

This rule appears to be directly on point. Mr. Axworthy, as Minister of Justice, had substantial 
responsibility with respect to the matter before the Commission of Public Inquiry. His retainer 
with the FSIN is in connection with the same matter. It can be argued that Mr. Axworthy 
was not "employed" by the Department of Justice. Strictly speaking Mr. Axworthy was a 
public officer rather than a public employee. I conclude that a public officer would be held 
to an even higher standard. The Supreme Court in Martin commented that courts are not 
bound to apply a code of ethics. However, Mr. Justice Sopinka stated at p. 1246: 

Nonetheless, an expression of a professional standard in a code of ethics 
relating to a matter before the court should be considered an important 
statement of public policy. ... 

The Department of Justice has not objected to Mr. Axworthy's involvement. Does that 
mitigate against the position of the applicant? In Booth v. Huxter, supra, the court there 
considered the issue of waiver of conflict of interest. It concluded there had been no 
express waiver notwithstanding the fact that several parties were seeking joint 
representation. However, the court did make the following statement at p. 538: 

In this regard, dealing only for the moment with the private interests of the 
clients, I might well have come to a different conclusion had mutual waivers been 
executed, particularly in view of the nature of the interests of each; the nature of 
the proceedings; the general right of the parties to counsel of their choice and 
the fact that the motion to disqualify emanated from third parties. 

The court went on to suggest that this waiver was restricted to the private interest of the 
parties. The court suggested that public interest could not be waived. In doing so it quoted 
the following statement from Goldberg v. Goldberg (1982), 141 D.L.R. (3d) 133 (Ont.Div.Ct.): 
"Furthermore, when the public interest is involved, the appearance of impropriety overrides 
any private interest claimed by waiver." (at p. 538-39) 

The absence of any express waiver of any duty of confidentiality owed by Mr. Axworthy to 
the Government of Saskatchewan is not determinative. The disqualifying factor relates to the 
appearance of impropriety and the maintenance of public confidence as Shand suggests. 
The interest cannot be waived. 

Mr. Axworthy, in acting for FSIN with respect to the subject matter of the public inquiry, put 
j himself in a position where his duty of confidentiality to his former client, the Government 
of Saskatchewan, creates a conflict with his duty of loyalty to FSIN. 
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The next issue is that if Mr. Axworthy is disqualified, does that necessarily disqualify 
Mr. Ottenbreit and his firm? This is the issue which divided the Supreme Court in Martin. 

Mr. Justice Sopinka, speaking for the majority held that the firm is not automatically 
disqualified. He held that the concept of imputed knowledge - knowledge of one member 
of the firm being knowledge of all was "overkill". In this regard he stated as follows at p. 1262: 

Moreover, I am not convinced that a reasonable member of the public would 
necessarily conclude that confidences are likely to be disclosed in every case 
despite institutional efforts to prevent it. There is, however, a strong inference 
that lawyers who work together share confidences. In answering this question, 
the court should therefore draw the inference, unless satisfied on the basis of 
clear and convincing evidence, that all reasonable measures have been taken to 
ensure that no disclosure will occur by the "tainted" lawyer to the member or 
members of the firm who are engaged against the former client. ... 

He went on to outline institutional measures which might rebut the inference, such as 
Chinese Walls and cones of silence. 

Chapter VA of the Code of Professional Conduct was adopted after, and apparently in 
response to, the Supreme Court decision in Martin. It deals with reasonable measures to 
ensure nondisclosure of confidential information. However, there is no evidence on this 
application that any measures were put in place by Robertson Stromberg. The only 
"evidence" in this regard is Mr. Axworthy's statement in his affidavit that he has not: 

divulged either to the Federation of Saskatchewan Indian Nations, any lawyers or 
staff of Robertson Stromberg or anyone else the details of any information that I 
have received in my capacity of Minister of Justice either in respect to subject 
matter of this inquiry or otherwise. 

As noted by the applicant, this statement provides little comfort particularly in light of the 
narrow interpretation that counsel of Robertson Stromberg has placed on the term 
"confidential information". 

The following statement by Mr. Justice Sopinka in Martin is also directly on point, at p. 1263: 

A fortiori undertakings and conclusary statements in affidavits without more are 
not acceptable. These can be expected in every case of this kind that comes before 
the court. It is no more than the lawyer saying "trust me". This puts the court in 
the invidious position of deciding which lawyers are to be trusted and which are 
not. Furthermore, even if the courts found this acceptable, the public is not likely 
to be satisfied without some additional guarantees that confidential information 
will under no circumstances be used. In this regard I am in agreement with the 
statement of Posner J. in Analytica, supra, to which I have referred above, that 
affidavits of lawyers difficult to verify objectively will fail to assure the public. 
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Conclusion 

The evidence as to Mr. Axworthy's activities as Minister of Justice and Attorney General and 
his suggested role in this inquiry is not in issue. It raises the strongest possible inference that a 
conflict of interest exists. I am also satisfied that a reasonably informed member of the public 
viewing the circumstances outlined in this application would reach the same conclusion. 

Furthermore, the involvement of Mr. Axworthy or his firm in this inquiry does, at a very 
minimum, give rise to the appearance of impropriety, and, if allowed to continue, could 
adversely impact on the public's confidence in the process. 

Disposition 

Robertson Stromberg and its members are disqualified from acting for the Federation of 
Saskatchewan Indian Nations in the inquiry. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 2nd day of July, 2003. 




Mr. Justice David H. Wright 
Commissioner 
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Ruling on Polygraph Evidence 

Introduction 

I have been asked to decide two preliminary questions: 

(a) Should the results of a polygraph test be admitted as evidence before the Inquiry? 

(b) Should the refusal to take a polygraph test be admitted as evidence before the Inquiry? 

The Facts 

A commission of inquiry was created by order-in-council dated February 21, 2003 to inquire 
into the circumstances that resulted in the death of Neil Stonechild and the conduct of 
the investigation into his death that followed for the purpose of making findings and 
recommendations with respect to the administration of criminal justice in the Province of 
Saskatchewan. I was appointed as commissioner for the inquiry. I appointed Joel Hesje as 
Commission counsel. 

Following his appointment Commission counsel began gathering evidence of the events 
leading up to the Stonechild death and the investigation that followed. In the course of doing 
so Commission counsel identified two issues which he recommended, wisely, be dealt with 
as preliminary matters in order that the participants would know what course I would follow. 

Counsel filed briefs which addressed, very helpfully, the issue surrounding the use of 
polygraph evidence. I also had the assistance of Commission counsel. 

Commission Rules of Procedure and Practice 

The rules of procedure and practice contain the following provisions: 

III. EVIDENCE 
(i) General 

2. The Commission is entitled to receive any relevant evidence that might 
otherwise be inadmissible in a court of law. The strict rules of evidence will 
not apply to determine the admissibility of evidence. 

4. Commission counsel have a discretion to refuse to call or present evidence. 

I have substantial latitude in deciding what should properly come before the Commission. 
The need for flexibility and discretion has been the subject of judicial comment on a 
number of occasions. 

The following quotations from the decision of the Ontario Court of Appeal in Re The 
Children's Aid Society of the County of York, [1934] O.W.N. 418, will illustrate. Mr. Justice 
Mulock states at p. 419: 

...in answering the questions submitted it might be advisable to point out the 
nature of the inquiry in question. It is one to bring to light evidence or information 
touching matters referred to the Commissioner. ...The Commissioner should avail 
himself of all reasonable sources of information, giving a wide scope to the 
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inquiry. If, for example, some person were to inform the Commissioner where 
useful documents or other evidence could be obtained, it would seem reasonable 
that he avail himself of such a source of information. ...It is for the Commissioner, 
from all available sources, to bring to light such evidence as may have a bearing 
on the matters referred to him. ... (emphasis added) 

Mr. Justice Riddell at p. 420: 

...A Royal Commission is not for the purpose of trying a case or a charge against 
any one, any person or any institution-but for the purpose of informing the people 
concerning the facts of the matter to be inquired into. Information should be 
sought in every quarter available. ... 

Everyone able to bring relevant facts before the Commission should be 
encouraged, should be urged, to do so. 

Nor are the strict rules of evidence to be enforced; much that could not 
be admitted on a trial in Court may be of the utmost assistance to the 
Commission. ... (emphasis added) 

Mr. Justice Middleton at p. 421: 

...It is an inquiry not governed by the same rules as are applicable to the 
trial of an accused person. The public, for whose service this Society was formed, 
is entitled to full knowledge of what has been done by it and by those who are 
its agents and officers and manage its affairs. What has been done in the exercise 
of its power and in discharge of its duties is that which the Commissioner is to 
find out; so that any abuse, if abuse exist, may be remedied and misconduct, if 
misconduct exist, may be put an end to and be punished, not by the Commissioner, 
but by appropriate proceedings against any offending individual. 

This is a matter in which the fullest inquiry should be permitted. All 

documents should be produced, and all witnesses should be heard, and the 
fullest right to cross-examine should be permitted. Only in this way can the truth 
be disclosed. ... (emphasis added) 

The decision of the same court in Re Bortolotti and Ministry of Housing et at. (1977), 76 
D.L.R. (3d) 408 (Ont. C.A.), confirms these observations. I refer in particular to the decision 
of Mr. Justice Howland at pp. 415-417: 

The Commission of Inquiry is charged with the duty to consider, recommend and 
report. It has a very different function to perform from that of a Court of law, or 
an administrative tribunal, or an arbitrator, all of which deal with rights between 
parties. Re Ontario Crime Com'n, [1963] 1 O.R. 391. ...It is quite clear that a 
commission appointed under the Public Inquiries Act, 1971 is not bound by the 
rules of evidence as applied traditionally in the Courts, with the exception of the 
exclusionary rule as to privilege (s. 11): Re Royal Com'n into Metropolitan Toronto 
Police Practices and Ashton [(1975), 10 O.R. (2d) 113] at p. 124 ...; Re Children's 
Aid Society of County of York, [1934] O.W.N. 418 at p. 420. ... 
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The approach of the Commission should not be a technical or unduly legalistic 
one. A full and fair inquiry in the public interest is what is sought in order to elicit 
all relevant information pertaining to the subject-matter of the inquiry. ... 

The foregoing test of relevancy means that the gates will be opened quite wide 
in the admission of evidence. All the evidence admitted will not, of course, be of 
equal probative value. It will be the task of the Commission to determine the 
weight which should be given the oral or documentary evidence presented to it, 
when making its recommendation and report. 

If evidence is reasonably relevant to the subject-matter of the inquiry, the 
Commission is not entitled to reject it as offending one of the exclusionary 
rules of evidence as applied in the Courts, other than the rule as to privilege 
which is made expressly applicable by s. 11 of the Public Inquiries Act, 1971. If 
this were not so, it would be possible, as Morden, J., pointed out in Re Royal 
Com'n into Metropolitan Toronto Police Practices and Ashton, supra, p. 121, 

...for the Commission to "define its own terms of reference under the guise of 
evidential rulings on admissibility" and consequently to govern its jurisdiction. ... 

(emphasis added) 

I agree fully with the philosophy expressed in this language. 

It is clear the Commission has very wide powers in receiving and considering the evidence 
to be presented during this inquiry. 

Evidence of Polygraph Tests 

It is trite to say that polygraph evidence and its use have been the subject of widespread 
and ongoing debate, some of it heated and partisan. 

Counsel refer to a number of decisions and commentaries on the subject. I have reviewed 
them and identified those that appear most representative of current Canadian 
jurisprudence. 

The first significant decision is R. v Phillion, [1978] 1 S.C.R. 18, (1977), 33 C.C.C. (2d) 535 
(cited to C.C.C.). In that case the accused, charged with murder, had submitted to a 
polygraph test. The accused declined to testify but sought to call the polygraphist to attest 
as to his veracity at the time of the test. The trial judge refused to allow the evidence. The 
accused appealed to the Ontario Court of Appeal. The accused's appeal to the Ontario 
Court of Appeal was dismissed as was his appeal to the Supreme Court of Canada. The 
court's opinion is summarized in the headnote at p. 536: 

The evidence of a polygraph operator consisting of answers given by an accused 
to certain questions and his opinion that such answers are true is hearsay and 
inadmissible as self-serving evidence; the mere fact that the answers are given in 
the presence of a polygraph machine or that the operator has a certain expertise 
in the use of the machine does not render the evidence admissible. The admission 
of such evidence would mean that any accused person who had made a confession 
could elect not to deny its truth under oath, but rather to rely instead on the I 

results provided by a mechanical device in the hands of a skilled operator relying 
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exclusively on its efficacy as a test of truthfulness. It is contrary to the basic rules 
of evidence to permit such a course. Moreover, there exists no exception to the 
hearsay rule based on the trustworthiness of the polygraph which would allow 
the admission of this type of evidence. 

The court expanded on these comments in what may be described as the principal decision 
on the question: R. v. Beland and Phillips, [1987] 2 S.C.R. 398. Two accused were charged 
with conspiracy to commit murder. At trial both accused stated they were willing to undergo 
a polygraph test, and at the completion of evidence defense applied to have their case 
reopened so that the accused could undergo polygraph tests and submit the results in 
evidence. The motion was denied and both the accused were convicted. On appeal, the 
Court of Appeal overturned the trial judge by holding that in light of all the circumstances 
the polygraph evidence was admissible. The Crown appealed this verdict to the Supreme 
Court of Canada. The only issue before the Supreme Court was the admissibility in evidence 
in a criminal trial of the results of a polygraph examination of an accused. The court reversed 
the ruling of the Court of Appeal. 

Mr. Justice McIntyre, speaking for the majority, set down two principles: 

(i) the admission of polygraph evidence would run counter to the well 
established rules of evidence; 

(ii) the admission of polygraph evidence will serve no purpose which is not 
already served, and, further, if allowed would disrupt proceedings, cause 
delays, and lead to numerous complications. 

He then proceeded to discuss each in detail. 

(i) The admission of polygraph evidence would run counter to the well established 
rules of evidence 

(1) the rule against oath-helping; 

(2) the rule against past consistent statements; 

(3) the rule relating to character evidence; and 

(4) the expert evidence rule. 

(1) The rule against oath-helping 

This rule is intended to prohibit a party from presenting in chief evidence that has, as its 
sole purpose, the bolstering of the credibility of that party's own witness. Such evidence 
offends this rule because the only purpose it would serve would be to add support to the 
accused's testimony. In effect, the polygraph operator would be telling the court that the 
accused was not lying. 

(2) The rule against past consistent statements 
This rule encompasses two separate types of evidence: 

(i) The rule which precludes an accused from eliciting from witness self-serving 
statements which he has previously made. 
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(ii) A witness, whether a party or not, may not repeat his own previous 
statements concerning the matter before the court, made to other persons 
out of court, and may not call other persons to testify to those statements. 

The purpose of the rule is to prevent the courts from being diverted from the real issues in 
the case. An example is the presentation of evidence that witnesses said that the accused 
made statements to them that were similar to the ones the accused made in court. Repetition 
of the accused's statements by another witness adds nothing to the weight and reliability 
of the accused's testimony. Thus, the testimony of a polygraph operator would, in effect, 
be merely corroboration of the accused's testimony, and, thus, offend the rule against past 
consistent statements. Mr. Justice McIntyre applied the above reasoning for the exclusion of 
past consistent statements to polygraph evidence in the following statement: 

...Polygraph evidence when tendered would be entirely self-serving and would 
shed no light on the real issues before the court. Assuming, as in the case at bar, 
that the evidence sought to be adduced would not fall within any of the well- 
recognized expectations to the operation of the rule - where it is permitted to 
rebut the allegation of a recent fabrication or to show physical, mental or 
emotional condition - it should be rejected. To do otherwise is to open the trial 
process to the time-consuming and confusing consideration of collateral issues 
and to deflect the focus of the proceedings from their fundamental issue of guilt 
or innocence. ... (para. 69) 

(3) The rule relating to character evidence 

The rule relating to character evidence holds that an accused may adduce evidence of his 
general reputation, but he cannot relate specific acts which might tend to establish his 
character. The court held that the testimony of a polygraph operator would offend this rule 
because, in effect, his testimony would be that on a specific event the accused did not lie. 
This might lead the trier of fact to the inference that the accused is of sound moral character. 
Mr. Justice McIntyre applied the rule relating to character evidence to the testimony of a 
polygraph operator when he wrote: 

...Where such evidence is sought to be introduced, it is the operator who would 
be called as the witness, and it is clear, of course, that the purpose of his evidence 
would be to bolster the credibility of the accused and, in effect, to show him to 
be of good character by inviting the inference that he did not lie during the test. 

In other words, it is evidence not of general reputation but of a specific incident, 
and its admission would be precluded under the rule. It would follow, then, that 
the introduction of evidence of the polygraph test would violate the character 
evidence rule. (para. 72) 

(4) The expert evidence rule 

The expert evidence rule holds that the testimony of an expert is only admissible if it will aid 
the court in understanding something that is outside the experience or understanding of 
the court. Thus, if on the proven facts of the case the court can form its own opinion, then 
the testimony of experts is inadmissible due to the fact that it is unnecessary. In applying 
this rule to polygraph evidence, Mr. Justice McIntyre held that such evidence would relate 
only to the issue of the accused's credibility and this issue is well within the domain and 
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understanding of the court. In excluding polygraph evidence under the expert evidence rule 
he stated the following, "Here, the sole issue upon which the polygraph evidence is adduced 
is the credibility of the accused, an issue well within the experience of judges and juries and 
one in which no expert evidence is required. It is a basic tenet of our legal system that 
judges and juries are capable of assessing credibility and reliability of evidence." (para. 75) 

(ii) The admission of polygraph evidence will serve no purpose which is not already 
served, and, further, if allowed would disrupt proceedings, cause delays, and 
lead to numerous complications. 

The same judge once again pointed out that issues of credibility are well within the ambit 
of the courts. Further, he added the concern that if admitted such evidence could receive 
undue emphasis due to the mystique of science surrounding it. Finally, he stated that the 
admission of such evidence would raise many difficult evidential issues. He articulated some 
of the evidential problems that would arise as follows: 

...What would the result be, one may ask, if the polygraph operator concluded 
from his test that witness "A" was lying? Would such evidence be admissible, 
could it be excluded by witness "A", could it be introduced by the Crown? These 
are serious questions, and they lead to others. Would it be open to the opponent 
of the person relying upon the polygraph to have a second polygraph examination 
taken for his purposes? If the results differed, which would prevail, and what 
right would there be for compelling the production of polygraph evidence in the 
possession of a reluctant party? It is this fear of turmoil in the courts which leads 
me to reject the polygraph. ... (para. 78) (emphasis in original text) 

I found the comments of Ian Freckelton and Hugh Selby in the recent text, Expert Evidence: 
Law, Practice, Procedure and Advocacy, 2d ed. (Lawbook Co., 2002), quite helpful. The 
authors note at p. 200 that polygraphy was developed late in the 19th century by the 
Italian criminologist Lombroso who postulated that changes in blood pressure and pulse 
accompany lying. 

They then make the following observations: 

For its effectiveness, it has been suggested that polygraphy depends on implanting 
into the subject a belief in the infallibility of the machine and on the design of 
effective control questions. "The whole fragrant stew of imposition, trickery and 
downright lying (by the examiner, not the subject) is reminiscent of a certain type 
of hard police interrogation of subjects whom the interrogators 'know' to be 
guilty": Elliott (1982, pp. 104, 108). 

The use of the polygraph is based upon the assumption that a person who is 
lying will exhibit indicative answers. The risk that was isolated early in the 
development of the polygraph was that innocent but anxious people could be 
labelled as a liar and so as guilty: see Raskin (1989, p. 252). The means adopted 
by researchers to address this risk was the "control question test", designed to 
settle the person being tested and to enable the operator to gauge when the 
person is telling the truth and when he or she is lying. Supporters of the polygraph 
assert laboratory studies reporting accuracy of polygraph examination of between 
93 and 97 per cent: see, eg. Raskin (1989). However, as Kapardis (1997, p. 217) 
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noted, a number of the apparently supportive studies suggest that at best a 
polygraph examination risks labelling 20 per cent of suspects as liars who are 
later found to be innocent. In a disturbing study, Parrick and lacono (1989) offered 
prison inmates, half of them psychopaths, $US20 to beat the polygraph. The 
psychopaths did little better than the non-psychopaths but the significant finding 
was that, using the control question technique, the polygraph examiners wrongly 
classified 45 per cent of the innocent subjects as guilty of crimes. In a later 
experiment, conducted with the polygraph division of the Royal Canadian Mounted 
Police (Parrick and lacono (1991)) the experimenters found further evidence to 
support the contention that the control question technique misidentifies nearly 
half of innocent suspects as liars. This has led supporters of the polygraph to 
develop a further technique called the "directed lie test": see Honts and Raskin 
(1988); see also Raskin (1989). The polygraph's reliability remains controversial 
with passionate opponents of its reliability (see the discussion in Kapardis (1997, 
pp. 216-223)) remaining probably in the ascendancy in relation to its forensic, 
as against its investigative, use. (pp. 200-01) (emphasis added) 

They then mention the sole decision where such evidence was allowed: R. v. Wong, [1977] 

1 W.W.R. 1 (B.C.S.C.), and conclude the case was wrongly decided. It has not been 
followed anywhere in Canada as far as I can determine, nor, with respect, should it. They 
point out that R. v Phillion and R. v. Beland have settled the issue in Canada. They refer (at 
p. 202) particularly to this statement from R. v. Beland as to the use of polygraph evidence, 

"It will disrupt proceedings, cause delays, and lead to numerous complications which will 
result in no greater degree of certainty in the process than that which already exists." 

The second issue, the decision not to take a polygraph test has also attracted a good deal 
of judicial comment. I refer to R. v. Hebert (1990), 77 C.R. (3d) 145 (S.C.C.). Mr. Justice 
Sopinka had this to say at p. 157: 

However, it cannot be denied that, apart altogether from the privilege, the right 
to remain silent - the right not to incriminate oneself with one's words - is an 
integral element of our accusatorial and adversarial system of criminal justice. As 
Cory J.A. (as he then was) noted in R. v. Woolley (1988), 63 C.R. (3d) 333, 40 
C.C.C. (3d) 531 at 539, 37 C.R.R. 126, 25 O.A.C. 390 (C.A.): "The right to remain 
silent is a well-settled principle that has for generations been part of the basic 
tenets of our law." (See also R. v. Hansen (1988), 46 C.C.C. (3d) 504 (B.C.C.A.).) 

In a different context, Lamer J. pointed out in R. v. Collins, [1987] 1 S.C.R. 265 at 
284, 56 C.R. (3d) 193, [1987] 3 W.W.R. 699, 13 B.C.L.R. (2d) 1, 33 C.C.C. (3d) 

1, 38 D.L.R. (4th) 508, 28 C.R.R. 122, 74 N.R. 276, that the acquisition of a self- 
incriminatory admission from an accused following a Charter violation "strikes at 
one of the fundamental tenets of a fair trial, the right against self-incrimination". 

I take Lamer J.'s words to mean that the full range of an accused's right to stand 

mute in the face of an accusation by the state is not exhausted by reference to 

the privilege against self-incrimination as that privilege has been defined by this 

court. It follows, it seems to me, that the basic principle underlying the right to 

remain silent must be a "principle of fundamental justice" within the meaning of i 

s. 7 of the Charter. In other words, the right to remain silent is truly a right. 
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I find evidence of the existence of this principle in the courts' historical solicitude for 
an accused's silence. It is settled law that silence in the face of an accusation by 
or in the presence of the police cannot serve as evidence against an accused: ... 

He continued at pp. 158 and 159 as follows: 

In Stein v. R., [1928] S.C.R. 553 at 556, 50 C.C.C. 311, [1929] 1 D.L.R. 143 
[Man.], this court held, on the basis of Christie [[1914] A.C. 545], that a trial 
judge had erred in failing to direct the jury that, "in the absence of any assent by 
the accused either by word or conduct to the correctness of the statements made 
in his presence, they had no evidentiary value whatever as against him and 
should be entirely disregarded". ... (emphasis added) 

...As the cases referred to earlier indicate, the mere silence of a criminal accused 
in the presence of a person in authority is not capable in law of supporting an 
inference of consciousness of guilt. The essence of the Christie rule is that, even if 
the circumstances of an accusation cry out for an explanation or denial, the 
accused's silence, without more, is not evidence against him: there must be "word 
or conduct, action or demeanour" pointing to an adoption of the statement by 
the accused, (emphasis in original text) 

It is sometimes argued in this connection that an accused's silence in the face of 
a police accusation is nothing more than a particular example of the liberty we all 
enjoy to do that which is not prohibited, embodied in the maxim "nulla poena 
sine lege". Since the law does not positively require a response, silence is allowed: 
see R. v Esposito (1985), 53 O.R. (2d) 356, 49 C.R. (3d) 193, 24 C.C.C. (3d) 88 
at 94, 20 C.R.R. 102, 12 O.A.C. 350 (C.A.), per Martin J.A., citing Lamer J. in 
Rothman v. R. [[1981] 1 S.C.R. 640], at p.683. ... 

The question was also addressed in R. v. B. (S.C.) (1997), 119 C.C.C. (3d) 530, by the 

Ontario Court of Appeal. They had this to say at paras. 41 and 42 of the judgment: 

41 ...Nothing in these reasons should be taken as touching on the admissibility 
of evidence that an accused or suspect refused to cooperate with the police. 

42 There are policy concerns and fundamental constitutional principles at play 
where the Crown seeks to tender evidence of a refusal to cooperate which 
are not engaged when the defence tenders evidence of an accused's 
cooperation with the police. Our criminal justice system accepts as a basic 
tenet the proposition that persons cannot be required to supply evidence 
which may assist in their ultimate conviction: R. v. Chambers (1990), 59 
C.C.C. (3d) 321 at 340 (S.C.C.). Put differently, people are free to choose 
whether they will assist the police in their investigation. This fundamental 
liberty becomes a constitutional right when a person is detained or arrested: 

R. v. Hebert (1990), 57 C.C.C. (3d) 1 (S.C.C.). The freedom to choose whether 
to assist the state in the investigation of an alleged crime would be illusory if 
the failure to render assistance could, standing alone, be used as evidence 
against a person at trial. Similarly, the right to maintain the integrity of one's 
body against unauthorized state intrusion would lose its force if the exercise 
of that right could take on an incriminatory connotation at trial. 
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Counsel points out that the evidence of a polygraph refusal is totally unnecessary in this 
inquiry inasmuch as the person who refused the request will be required to testify and 
will be subject to cross-examination. His credibility will be assessed on the basis of his 
viva voce testimony. 

Analysis 

In my respectful view the issues raised in these applications can be resolved fairly easily. 

The principles set down in R. v. Beland and Phillips have general application to the evidence 
of experts. They are not confined to criminal cases. While it is clear that exclusionary rules 
of evidence do not apply in the context of commissions of inquiry, a tribunal should be no 
less vigilant to ensure that notwithstanding the very wide powers it has to receive and 
consider evidence only evidence that is reasonably relevant and material to the subject 
matter of the inquiry should be allowed. 

Evidence as to the results of a polygraph test is not reasonably relevant to the issue of 
credibility of a witness, particularly where the examinee testifies at the inquiry. It chiefly 
offends the rule as to expert evidence. As the Supreme Court of Canada pointed out the 
credibility of the examinee is an issue well within the experience of the trier of the facts. 
Indeed the essential function of the Commission is to hear the facts and reach conclusions 
on those facts. To allow a polygraph operator to usurp that function flies in the face of 
the long and well established jurisprudence in this country. I refer also to the decision in 
R. v. Marquard, [1993] 4 S.C.R. 223 and the comments at p. 248: 

...Credibility must always be the product of the judge or jury's view of the diverse 
ingredients it has perceived at trial, combined with experience, logic and an intuitive 
sense of the matter: see R. v. B. (G.) (1988), 65 Sask. R. 134 (C.A.), at p. 149, per 
Wakeling J.A., affirmed [1990] 2 S.C.R. 3. Credibility is a matter within the 
competence of lay people. Ordinary people draw conclusions about whether 
someone is lying or telling the truth on a daily basis. The expert who testifies on 
credibility is not sworn to the heavy duty of a judge or juror. Moreover, the 
expert's opinion may be founded on factors which are not in the evidence upon 
which the judge and juror are duty-bound to render a true verdict. ... 

Similarly, evidence of a refusal to submit to a polygraph test is not reasonably relevant as no 
proper inference can be drawn from the exercise of the right to remain silent in the course 
of a criminal investigation. Again, this is particularly so where such person does testify at 
the inquiry. 

I am mindful always of the need to have any evidence material and reasonably relevant to 
this Inquiry brought before me. I am not entitled however, to accept evidence that offends 
the principles set out in the above decisions. In the final analysis I must determine the 
credibility of the witnesses. The two questions posed at the commencement of my ruling 
must be answered in the negative. 

I have considered the use of polygraph evidence in relation to the first branch of the 
Commission's terms of reference: the inquiry into the circumstances that resulted in the 
death of Neil Stonechild. The second branch of the terms of reference relate to the conduct 
of the investigation into the death of Neil Stonechild. Polygraph testing is a widely used 
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investigative tool. Evidence of polygraph testing may be reasonably relevant to the extent 
it touches on the conduct of the investigation. This ruling should not be taken as a 
determination of that issue. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 4th day of 
September, 2003. 





Mr. Justice David H. Wright 
Commissioner 
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Application of Keith Douglas Jarvis 

The applicant will appear as a witness at the Inquiry. He now applies for full standing 
and funding. 

Ruling on Standing 

The Terms of Reference provide that the Commission has the responsibility to inquire into all 
aspects of the circumstances that resulted in the death of Neil Stonechild, and the conduct 
of the investigation into the death of Neil Stonechild. The evidence to date has focused on 
the first branch of the Terms of Reference. The focus will now shift to the conduct of the 
investigation of the death of Neil Stonechild. 

In 1990 Keith Jarvis was a Sergeant in the Saskatoon Police Force. He was charged with the 
investigation of the death of Neil Stonechild, the first formal investigation to follow the 
discovery of Mr. Stonechild's body on November 29, 1990. Mr. Jarvis's conduct of the 
investigation will be central to this branch of the Inquiry. As such, he is directly and 
substantially affected by the Inquiry. The findings of the Commission may have important 
implications for him. I have concluded he should be granted full standing at the Inquiry. 

Ruling on Funding 

Mr. Jarvis has retained counsel. He applies for funding for his legal representation. He is 
retired and has limited financial resources. He meets the criteria set by the Commission for 
funding as a party. I refer to the Terms of Reference and in particular, paragraph 5: 

5. The Commission shall, as an aspect of its duties, determine applications by 
those parties, if any, or those witnesses, if any, to the public inquiry that apply 
to the Commission to have their legal counsel paid for by the Commission, and 
further, determine at what rate such Counsel shall be paid for their services. 

Mr. Jarvis is entitled to funding with respect to his legal representation as a party. Counsel's 
compensation will apply on the basis of one hour's preparation for each hour of attendance 
at the Inquiry. Time spent by his counsel at the request of the Commission including 
Commission counsel or in attending with his client while the client is being interviewed by 
the Commission counsel may also be billed as preparation time. 

I have reviewed Mr. Stevenson's material and his curriculum vitae. Given counsel's 
substantial experience and length of time at the Bar, it is appropriate to set his hourly rate 
at $192.00. If alternate counsel appears for Mr. Stevenson that person's hourly rate will be 
fixed at $125.00. 

Counsel will submit an invoice to Commission counsel on a monthly basis, the invoice to set 
out the nature of the work done and disbursements. 
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Conclusion 

I appreciate that not every eventuality can be anticipated. Circumstances may require that 
the bases for funding be re-visited at a later date. Counsel will have leave to apply for 
directions as they may be advised. Any such application shall be in writing and the other 
parties shall be served with copies of it. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 26th day of 
September 2003. 



Mr. Justice David H. Wright 
Commissioner 
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Ruling on Applications on Behalf of the Saskatoon Police Association 

The Saskatoon Police Association have served two notices of application. The applications 
were heard on October 6, 2003. The first application sought three orders. 

Firstly, an order is sought directing Commission Counsel to answer inquiries concerning an 
interview made by Mr. Robert Martell of Mr. Keith Jarvis. It is my understanding that this 
information has been provided, and an order is no longer necessary. 

Secondly, an order is sought that the original of a tape recording of the Martell/Jarvis 
interview be made available for a review by an independent laboratory. This request was 
not pursued. 

Thirdly, an order is sought authorizing release to Mr. Bernie Eiswirth of certain Documents. 

In light of the fact that Mr. Stevenson, Counsel for Keith Jarvis, joined in the application, 
and Commission Counsel is not objecting to the order sought, I authorize disclosure of the 
following information to Mr. Bernie Eiswirth by Counsel for the Saskatoon Police Association, 
subject to Mr. Eiswirth providing the required Undertaking: 

a) Investigative Summary prepared by RCMP; 

b) Saskatoon Police service reports relating to the death of Neil Stonechild; 

c) All interviews of Keith Jarvis; 

d) All reports prepared by Keith Jarvis with respect to the death of Neil 
Stonechild, the tape recording of the Martell/Jarvis interview; and the 
transcript of that tape recording. 

In a second notice of application the Saskatoon Police Association seeks two further orders. 

Firstly, an order is sought allowing Counsel on behalf of the Saskatoon Police Association to 
make full disclosure of documents and information in the within matter to all members, 
past and present, of the Association presently listed as witness as who may appear to be 
possible witnesses in the within matter to such extent that Counsel feels appropriate. 

The Rules of Practice and Procedure (Access to evidence) sets out clearly to whom 
documents and information can be disclosed and on what basis. Paragraph three provides 
as follows: 

3. Counsel to parties and witnesses will be provided with documents and 
information, including statements of anticipated evidence, only upon giving 
an undertaking that all such documents or information will be used solely for 
the purpose of the Inquiry and, where the Commission considers it appropriate, 
that its disclosure will be further restricted. The Commission may require that 
documents provided, and all copies made, be returned to the Commission if 
not tendered in evidence. Counsel are entitled to provide such documents or 
information to their respective clients only on terms consistent with the 
undertakings given, and upon the clients entering into written undertakings 
to the same effect. These undertakings will be of no force regarding any 
document or information once it has become part of the public record. The I 

Commissioner may, upon application, release any party in whole or in part 
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from the provisions of the undertaking in respect of any particular document 
or other information, or authorize the disclosure of documents or information 
to any other person. 

These rules were circulated to all Counsel who were invited to comment or suggest revisions. 
None did with respect to the requirements for disclosure. No one questioned the requirements 
with respect to disclosure to non-clients. 

Mr. Plaxton acknowledges that he does not represent individuals members past or present. 
He represents the Police Association. Accordingly, he is subject to the requirement that 
he obtain authorization from me to make disclosure to any past or present member of 
the Association. 

I instructed Commission Counsel as to how such applications for authorization would be 
dealt with. Commission Counsel sent a letter to Counsel dated July 25th, 2003 indicating 
that applications for authorizations to disclose to non-clients could be made through a 
letter setting out the name of the person, the documents sought to be disclosed, and the 
purpose for such disclosure. My ruling as to such applications was also done informally by 
letter from Commission Counsel. Several applications were dealt with in this manner. 

Mr. Plaxton indicates that a small number of persons may be affected by the requirements 
for authorization, which includes some persons on the witness list. 

I can see no prejudice or significant hardship on the Association in complying with the 
requirements. I am not prepared to grant the blanket authorization sought in this 
application. 

Secondly an order is sought authorizing disclosure to Counsel for Mr. Jarvis. An order in 
this regard is unnecessary in light of the fact that Mr. Jarvis has been granted Standing 
and full disclosure has been made to his Counsel in accordance with the Rules of Practice 
and Procedure. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 7th day of October, 2003. 
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Various Applications for Additional Funding 

The Saskatoon Police Association makes a second application for funding. Cst. Senger, 

Cst. Hartwig, Stella Bignell, Federation of Saskatchewan Indian Nations, and Keith Jarvis each 
apply for additional funding. In my original ruling on standing and funding, dated May 13, 

2003 I did acknowledge that the circumstances may require the basis for funding be revisited 
at a later date. I granted Counsel leave to apply for directions as they may be advised. All 
Counsel have agreed that these applications may be determined without a hearing. 

In general, these applications are made on the grounds that preparation for the hearings 
has involved more work than was anticipated. 

Counsel for FSIN and Stella Bignell make a further point in support of their applications for 
additional funding. They point to the fact that six of the eight parties that have been granted 
standing represent police interests. Only two parties, FSIN and Bignell, can be said to represent 
first nation interests. This is not to suggest that the hearings to date have been adversarial. 

However, they point to the inequality of resources available to them as compared to the 
resources available to the parties representing police interests. 

Counsel for Keith Jarvis request additional funding to cover the costs associated with 
reviewing the evidence to date. 

I am not satisfied that a compelling argument has been made to revisit my ruling on funding 
on the grounds that preparation has involved more work than anticipated. In my view, the 
hearings have proceeded as expected, and without any major issues which should not have 
been anticipated from the outset. In this regard, I would refer to the Standing and Funding 
Guidelines established for the Inquiry. The principles applicable to funding are stated as follows: 

"The aim of the funding is to assist parties granted standing in presenting such 
interests and perspectives but is not for the purpose of indemnifying interveners 
from all costs incurred." 

I do find some merit in the argument that there is some inequality in resources as between 
the police interests and the first nation's interest. Accordingly, I will allow one additional hour 
of preparation time for each hour of hearing time to each of the FSIN and Stella Bignell. The 
additional hour of preparation time will be at the rate established for alternate counsel of 
$125.00 per hour. 

I also agree that Keith Jarvis should have some additional funding to cover costs of 
reviewing the evidence to date. In light of the fact he only recently obtained standing, his 
legal counsel was not present for the first three weeks of the hearings. I will allow an 
additional twenty hours of preparation time to Keith Jarvis. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 8th day of October, 2003 

_ yt 

Mr. Justice David H. Wright 

Commissioner I 
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Ruling on Jason Roy's Second Application for Standing and Funding 

Jason Roy was granted funding for legal counsel to represent him while he gave testimony 
before the Inquiry. He also applied for standing as a full participant. In written reasons dated 
June 13th, 2003 I concluded that it was unnecessary and inappropriate to add Mr. Roy as a 
party to the Inquiry and dismissed the application for full standing. Jason Roy now applies 
to vary my ruling as to his standing and funding. He does so on the basis that he was 
extensively cross-examined and that other witnesses may cast doubt on his account of events 
surrounding the death of Neil Stonechild. That possibility was entirely foreseeable in June. 

Mr. Parsons also argues that Mr. Roy's position is "analogous" to Mr. Jarvis. I do not agree. 
Mr. Jarvis was granted standing because of the possibility that, after hearing all of the 
evidence, I may make findings which impact negatively on his role in the investigation. 
Procedural fairness dictates that a person in such position be allowed to fully prepare for 
and respond to any possible adverse findings. Mr. Roy is not in the same position. The fact 
that his account of Mr. Stonechild's activities may be contradicted goes to the question of 
credibility. There are many other witnesses subject to the same scrutiny and whose evidence 
may not ultimately be accepted. To grant witnesses full standing on this basis would render 
the Inquiry unworkable. 

This point has been raised by The Federal Court of Appeal in Morneault v Canada [2001] 1 
F.C. 30. In that case it was argued that the Commission of Inquiry was required to give prior 
notice of a potential adverse finding as to the credibility of a witness. The Federal Court of 
Appeal concluded that the requirement of prior notice in such case "could well impose on 
a Commission of Inquiry an unduly onerous standard of procedural fairness." 

Mr. Parson's requested that I stay the Inquiry. What he means by this I assume is that I 
adjourn the Inquiry. I understand that his client has a particular concern about the evidence 
of Mr. Jarvis. Commission Counsel has offered to delay calling Mr. Jarvis to the week 
commencing October 20th, 2003 in order that the other witnesses can be heard and work 
of the Inquiry can continue. Mr. Parsons stated he is still unwilling to proceed. I adjourned 
the Inquiry until 2:00 p.m. today in order that I could reduce my rulings to writing and 
advise Counsel before we resume. I am instructing Commission Counsel to circulate this 
ruling prior to the resumption of the hearings. Mr. Parsons, is of course free to take such 
steps as he may think appropriate. 

For the reasons outlined above I can see no basis for revising my original ruling as to Mr. Roy's 
request for standing and funding, nor to adjourn the Inquiry. I must add that I do not 
understand why the application was not made months ago. I did not receive a satisfactory 
explanation for this from Mr. Parsons. 

The application for disclosure is essentially an element of the application for standing and 
funding and similarly fails. However, Commission Counsel will disclose to Mr. Roy's legal 
counsel, summaries of anticipated evidence with respect to future witnesses who may 
impact directly on Mr. Roy's account of events. 

I have no indication as to what future evidence may be called. Commission Counsel has the 
initial obligation to interview witnesses and determine if they should be called. If a witness 
is identified who directly attacks Mr. Roy's testimony, Mr. Roy's counsel will be informed in 
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advance if that person is to testify in order that he can attend the hearing. My previous 
ruling provides for funding for legal counsel for Mr. Roy for time spent at the request of 
Commission Counsel. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 8th day of October, 2003 




Commissioner David H. Wright 
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Application for Standing and Funding by Gary Pratt 

The applicant will appear as a witness at the Inquiry. He now applies for full standing and funding. 

Ruling on Standing 

I grant full standing to Mr. Pratt. I do so in recognition of the allegations against Mr. Pratt, 
which have been referred to repeatedly in the hearings. There is also some indication that 
he has been considered a suspect in the investigation of Mr. Stonechild's death. As such he 
is directly and substantially affected by the Inquiry. 

In granting full standing to Mr. Pratt, I would note that there is no requirement that his 
counsel attend all of the hearings. It is up to his counsel to determine when his attendance 
is required at the hearing in order to properly represent Mr. Pratt's interest. 

Ruling on Funding 

Mr. Pratt has retained counsel. His Counsel should have the opportunity to participate fully 
in the balance of the Inquiry. Mr. Pratt has limited financial resources and meets the criteria 
set by the Commission for funding as a party. Counsel's compensation will apply on the basis 
of one (1) hours preparation for each hour of attendance at the Inquiry. Time spent by his 
Counsel at the request of the Commission, including Commission Counsel, or in attending 
with his client while his client is being interviewed by Commission Counsel may also be billed 
as preparation time. Mr. Pratt's Counsel, Mr. Brayford, has substantial experience, and I set 
his hourly rate at one hundred and ninety two ($192.00) dollars per hour. If alternate counsel 
appears for Mr. Brayford that person's hourly rate will be fixed at one hundred and twenty 
five ($125.00) dollars per hour. 

I recognize also Mr. Brayford will have to familiarize himself with evidence called to date 
and the material which has been disclosed. I will allow an additional forty (40) hours for 
such familiarization. 

Counsel will submit an invoice to the Commission office on a monthly basis, the invoice to 
set out the nature of the work done and any disbursements. I expect Mr. Brayford to keep a 
separate record of the time allowed for familiarization with the evidence and materials 
disclosed from his record of preparation for and attendance at the hearings. 

As I have indicated in past rulings, circumstances may require that the basis for funding be 
revisited at a later date. Counsel shall have leave to apply for directions as he may be 
advised. Any such application shall be in writing and shall be served on the other parties. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 28th day of 
November, 2003. ^ 



Mr. Justice David H. Wright 
Commissioner 
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Application for Additional Funding 

I have received two applications for additional funding. I also wish to deal with funding for 
closing submissions. 

I. Application on Behalf of Stella Bignell 

Counsel for Stella Bignell applies for additional compensation for their services as her counsel. 

On May 16, 2003 I granted Ms. Bignell full standing at the Stonechild Inquiry and set 
Mr. Worme's compensation as follows: 

Stella Bignell. I expect Ms. Bignell will be a witness at the Inquiry and certainly 
I anticipate she will be present throughout the Inquiry. She does not have any 
resources to retain and instruct counsel. She lives in northern Manitoba and must 
travel by public transportation for some distance. The fees and disbursements of 
her counsel, Mr. Worme, will be provided at no cost to her. I fix Mr. Worme's 
hourly rate at $192.00. Mr. Worme's compensation will apply on the basis of one 
hour's preparation for each hour of attendance at the Inquiry. Counsel will submit 
an invoice to Commission counsel on a monthly basis, the invoice to set out the 
nature of the work done and disbursements. 

Time spent by counsel at the request of the Commission including Commission 
counsel or in attending with his client while the client is being interviewed by 
Commission counsel may also be billed as preparation time. I am not disposed to 
allow funding for second counsel for any of the applicants. 

On June 25, 2003 I provided for alternate counsel for Ms. Bignell as I had done for other parties. 

I subsequently made a further order amending the compensation to be paid to her counsel 
to allow two hours of preparation time for each hour of attendance at the inquiry. I point 
out that only one other party, FSIN, was granted this additional compensation. 

By December 2003 Mr. Worme's firm had submitted accounts for their fees totalling 
$117,843.26. This figure included fees the solicitors anticipated they would earn for future 
preparation and appearances before the Commission. The fees alowed for the January and 
March hearings of the Commission were calculated as follows: 


Formal Written Rulings 

Application for Additional Funding 


U 


Hearing Date 

Hearing hrs 

Prep hrs 

Total 

Rate of Pay 

Total Allowed 

05-Jan 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

06-Jan 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

07-Jan 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

08-Jan 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

09-Jan 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

08-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

09-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

10-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

11-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

12-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

15-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

16-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

17-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

18-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 

19-Mar 

6 

6 

12 

192 

2,304 



6 

6 

125 

750 


The total amount which would be allowed to counsel to the last day of the March hearings 
was $130,304.00. 

Ms. Candace Congram is the Executive Director to the Inquiry. She is responsible for reviewing 
and authorizing, initially, the claims submitted by various counsel funded by the Commission. 

On December 8, 2003 Ms. Congram wrote to Ms. Bignell's counsel as follows: 

This is to advise you of the current status of the funding arrangement granted 
to Ms. Stella Bignell by the Commission of Inquiry Into Matters Relating to the 
Death of Neil Stonechild. 

In his ruling on Standing and Funding, Commissioner David Wright set your hourly 
rate at $192.00 and an alternate counsel hourly rate of $125.00. Compensation 
applies on the basis of two hours of preparation time for each one hour of 
attendance at the Inquiry. The first hour of preparation time is to be billed at 
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$192.00 per hour and the second hour of preparation time is to be billed at 
$125.00 per hour. 

The Commission has allowed you a maximum billable amount of $125,214.00, 
plus disbursements, based on the attached anticipated schedule of hearings. To 
date, invoices submitted by you to the Commission have totalled $117,843.26 
before tax and disbursements. Thus, your remaining allowable billable amount 
based on the current anticipated schedule is $7,370.74. 

Any questions regarding this matter should be directed to Candace Congram, 
Executive Director of the Commission of Inquiry Into Matters Relating to the 
Death of Neil Stonechild. 

Ms. Congram pointed out that she had, in effect, authorized the prepayment of Mr. 
Worme's legal fees in anticipation of his attendance at the hearings in January and March. 
By pre-billing and obtaining payment counsel had exhausted virtually all of the funds to 
which they would have been entitled to the end of the March 2004 hearings. 

Mr. Worme's partner, Mr. Curtis, wrote to the Commission on February 16, 2004. I refer to 
that letter: 

We write further to the above noted matter and the correspondence from 
Ms. Congram recently received. 

Kindly take this to be our application to amend or dispense with all together the 
so called "funding cap". While we find that such cap allows for sufficient 
preparation time insofar as reviewing the disclosure materials and preparing for 
examination of witnesses, we find that the time required to attend to the blizzard 
of correspondence received from other counsel, who are not constrained by any 
funding cap, and matters relating to the calling of new witnesses and attending 
to controversial issues, most specifically the polygraph issue exceeds the 
arrangement allowed under the cap. 

We would suggest the cap be dispensed with all together and that any issue that 
the Commission has with our billing can be addressed through other means. 

Having said that, we are open to suggestions regarding alternate arrangements. 

We trust this matter can be addressed in a prompt fashion. 

On March 2, 2004 Commission counsel advised Mr. Curtis, on my instructions, that I was 
not disposed to grant additional funding in light of the particular circumstances. Counsel 
was advised, however, that he could make a formal application to me at the Inquiry to the 
same end. He did so. 

The material filed by Mr. Curtis contained these observations: 

As well, we have reviewed the various rulings on funding handed down by Mr. 

Justice Wright and note that the gist of such decisions is that the funding should 
be satisfactory and sufficient to provide for any matters that might be anticipated 
during the course of the inquiry. We would suggest that such a phrase, "might 
be anticipated" is somewhat deceptive, given obviously that not all things can be 
anticipated. We would suggest that this was acknowledged at some time during 
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the course of the hearing in November by Mr. Justice Wright when, in referring 
to the length the hearing was appearing to run, stated that "my life is not my 
own any more", which we suggest is confirmation that the hearing is proceeding 
much longer than anticipated and in fact has taken on a life of its own. 

We would suggest the reasons extending the length of the hearing cause a 
somewhat geometrical extension of the time for preparation for each hour of 
hearing. Such reasons are, inter alia, as follows: 

- the blizzard of correspondence and applications, primarily emanating from 
counsel for the Police Association, who are funded by their client and 
obviously have no cap in that regard that we are aware of, and which 
correspondences and applications are invariably concurred in by counsel for the 
City of Saskatoon, and Constables Hartwig and Senger. It is quite evident all 
such counsel and their clients have common interests. While we acknowledge 
that all such counsel and clients are stakeholders in the inquiry, (albeit the 
granting of standing to the Police Association remains somewhat curious), 
they are no more so in this regard than the family of Neil Stonechild; 

- an inordinate amount of time was devoted to advocacy with respect to the 
issue of whether or not polygraph evidence was to be admitted at the inquiry. 
This required a tremendous amount of research some of which had to be 
contracted out by this office; 

- the number of expert witnesses applied for by police lawyers to counter any 
expert evidence that suggests police involvement in the death of Neil Stonechild. 
Primary examples of this are Dr. Arnold and Dr. Lew wherein a considerable 
amount of time has been spent and will be spent yet assessing such witnesses' 
credentials and conducting background research. This is nothing more or less 
than a battle of experts with which the courts are all too familiar and which 
could be an endless process given that there can always be found an expert to 
contradict that of another; 

- the veritable blizzard of disclosure which has certainly expanded markedly 
since the initial disclosure provided prior to the commencement of the 
proceedings in September. Noteworthy in this regard is the disclosure provided 
prior to the hearing dates in January where counsel were compelled to scrutinize 
interviews with numerous witnesses coming forth with new evidence, primarily 
setting out evidence adverse to any police involvement with Neil Stonechild's 
death and primarily from witnesses who had obvious and suspicious self 
interests at heart in coming forward with their information. Applications were 
made by the counsel for the Police Association, supported by counsel for 
Constables Hartwig and Senger and the City of Saskatoon, which applications 
were denied. Nevertheless, all such witness interviews and applications had to 
be carefully reviewed and researched by counsel; 

- more recently the receipt of considerable disclosure received from your office 
March 2, 2004, being a "vetted" document bundle relating to what can be 
viewed as a Saskatoon police shadow investigatory team. Undoubtedly, this 
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disconcerting information will trigger further controversy and will require 
further time of the Commission. Furthermore recent receipts of disclosure 
compact discs containing voluminous materials will result in our further 
expenditure of preparatory time; 

- the prolonged cross-examination of Jason Roy, which admittedly was not 
unanticipated. However, the seemingly endless parade of expert witnesses 
that we now face in relation to Mr. Roy's testimony and any expert evidence 
that has been called in that regard are requiring an inordinate and 
unanticipated amount of scrutiny and research; 

- noteworthy as well is the inordinate amount of correspondence surrounding 
document SI-88. Such document was proposed by the counsel for the Police 
Association to be put into evidence through a witness other than the maker 
of such document, a proposal which required considerable resistance, which 
resistance was well placed given that the maker of such document, Mr. Harker, 
admitted that the document was in error only when pressed to come to the 
inquiry to testify with respect to such document and to bring with him supporting 
documents which would verify his testimony. This is a rather classic example 
of the adversarial nature of this inquiry and the effort being made by certain 
counsel to supply the inquiry with any and all evidence which would tend to 
obfuscate the process and minimize the possibility of police involvement in 
Neil Stonechild's death, however without substance such evidence might be. 



We submit that we have made our best efforts to work within the confines of the 
funding cap but have found such to be impossible. We could not reasonably have 
been expected to anticipate the range and depth of evidence and explanations 
summoned for and provided to this inquiry by counsel for the police. 

We submit that it is unreasonable to expect counsel for Stella Bignell to participate 
in 2, 3 more weeks of this inquiry without funding and, as previously stated, 
expect our client to subsidize this very public proceeding. While we appreciate 
that some funding limit is required, and while we are not asking that the cap be 
removed entirely, we are requesting that it be modified at this very crucial stage 
of the proceedings in order to provide funding for the balance of the inquiry at 
the same rate as previously allowed. 

The conundrum faced by Messrs. Worme and Curtis does not, with respect, result from the 
additional work they have had to do. Rather it flows from the fact that they applied for and 
received payment in advance for their services. In retrospect it would have been better 
perhaps if Ms. Congram had refused their request. I appreciate, however, that she has some 
flexibility in dealing with solicitors' accounts. 

I am not prepared to amend or abandon the funding guidelines I have established for the 
hearings. The funding formula was determined at the outset of the Inquiry and adhered to 
by all counsel. 
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II. Application on Behalf of Larry Hartwig 

Counsel for Larry Hartwig has also applied for additional funding for his representation of 
Constable Hartwig. This application was made to me in writing and Mr. Fox has indicated 
that he is satisfied to have his application determined on the written material without the 
necessity of a hearing. Briefly stated, Mr. Fox's submission is that the funding guidelines 
have not provided for adequate compensation for time spent on various applications 
including the standing applications, the application to remove Mr. Axworthy as counsel for 
FSIN, the application with respect to polygraph evidence, and other various interim 
applications. As I have indicated, I am not prepared to amend or abandon the funding 
guidelines I have established for the hearings. Accordingly, I also dismiss this application. 

III. Funding for written submissions 

I have invited counsel to provide written submissions in advance of hearing closing or oral 
submissions. In light of the length of the Inquiry and the number of additional issues that 
emerged as the hearings proceeded, I recognize that the funding formula established for the 
hearings would not adequately compensate counsel for the considerable work that may be 
involved in preparing written submissions. This is particularly so as I intend to impose time 
limits on the oral submissions. All parties with full standing and funding will be allowed up 
to forty hours for preparation of written and oral submissions. Counsel for Jason Roy, who 
has limited standing, will be allowed twenty hours of preparation time on the understanding 
that his submission should be restricted to issues directly impacting on Jason Roy. 

Invoices for this preparation time, and attendance at the hearing of closing submissions 
should be submitted as a final invoice at the conclusion of the hearing of submissions. 

Dated at the City of Saskatoon, in the Province of Saskatchewan, this 18th day of March, 2004. 





Mr. Justice David H. Wright 
Commissioner 
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Application for Standing and Funding by Deputy Chief Daniel Wiks 

Deputy Chief, DANIEL WIKS, of the Saskatoon Police Service has applied for standing to 
allow his counsel to make closing submissions on his behalf. He also applies for funding. 

Ruling on Standing 

I grant standing to Deputy Chief Wiks for the purpose of allowing counsel to make closing 
submissions on his behalf. Deputy Chief Wiks testified on behalf of the Saskatoon Police 
Service. The Saskatoon Police Service is represented by counsel. I am advised, by his 
counsel, that Deputy Chief Wiks is subject to The Police Act proceedings relating to the 
Stonechild matter. As such, it is contended, the interests of the Saskatoon Police Service 
and Deputy Chief Wiks could potentially diverge. Counsel also asserts that Deputy Chief 
Wiks could be prejudiced in The Police Act proceedings, and damaged in his reputation, in 
the event an adverse finding is made against Deputy Chief Wiks. I am satisfied that he is 
directly and substantially affected by the Inquiry. 

Counsel for Deputy Chief Wiks may file written submissions on or before May 14th, 2004. 

Oral submissions by his counsel shall be restricted to one-half hour. 

Ruling on Funding 

I grant limited funding to Deputy Chief Wiks. His counsel shall be allowed ten hours to 
familiarize himself with the evidence and prepare written submissions. He will also be 
entitled to compensation for the time he is in attendance at the Inquiry for presentation 
of closing submissions. 

Deputy Chief Wik's counsel, Mr. Danyliuk, has substantial experience, and I set his hourly 
rate at One Hundred and Ninety-Two ($192.00) dollars per hour. Counsel shall submit an 
invoice to the Commission Office following conclusion of closing submissions. 

DATED at the city of Saskatoon, in the province of Saskatchewan, this 11th day of May, 

A.D. 2004. 



Mr^Justia 
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O n February 20, 2003, the Saskatchewan 
Minister of Justice announced the 
appointment of the Honourable Mr. 
Justice David H. Wright to conduct a Commission 
of Inquiry Into Matters Relating to the Death of 
Neil Stonechild. 

The Commission was given the responsibility 
to inquire into any and all aspects of the 
circumstances that resulted in the death of Neil 
Stonechild, and the conduct of the investigation 
into the death of Neil Stonechild for the purpose 
of making findings and recommendations with 
respect to the administration of criminal justice 
in the province of Saskatchewan. 




